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: 
| in the late summer of 1956, Brigadier General Bonner Fellers — one of the most 
articulate and best informed men in America — remarked to me: ` 
“The democratic and republican national conventions this year were not national con- 
ventions at all: they were gatherings of politicians jockeying for che voce іл алол." 
‘ T he truth of that remark becomes raore apparent cach day. 
. EUR 
Ї ог years, Republicans condemned Franklin D. Roosevelt's new dealism — accur- 
ately labeling it the front and cover for a communist-socialist revolution in America. 
Actually, however, ‘the Republicans, b; and large, were not opposed to new dealism. The 
only thing they disliked about Roosevelt was that he was a Democrat instead of a Republican 
— just as ; liberal Democrats have nothing against Eisenhower except that Eisenhower is a 
Republican instead of a Democrat. 

It is now apparent that Republicans — during all the years when they were acquiring 
the reputation of being anti-socialist, American constitutionalists — were not really trying 
to check the onward rush of the socialist revolution in America: they were merely trying 

А ` to learn and perfect the techniques which accounted for Reosevelt’s political success. 


Q ne Roosevelt technique — which modern Republicans are trying to steal and which 
liberal! Democrats are hysterically clinging to as their very own — is that of creating and 
then capturing the negro vote. . 


Creating a negro vote was simple. 
. Since the middle 1920s, the communists have worked to stir up hatred between 
negroes and whites in America. One theme runs through all communist agitation and activity 
' directed toward this end. The theme is presented with various disguises and sugar-coatings, 
but it is always, at bottom, the same: namely, that the south is a decaying part of the United 
States, under the control of degenerate whites whose chief pastime is to insult, oppress, beat, 
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terrorize, and murder negroes. The negrocs, 
on the other hand, are a noble race of men 
who yearn for nothing but peace and equality 
of opportunity, and brotherly love for all 
mankind. : 


Еп the middle 1930%, Roosevelt’s new deal 
Democrats in the north and west adopted 
this communist propaganda theme as their 
own. With the-help of preachers, and teach- 
ers, and professors, and writers, and Mrs. 
Roosevelt (and miscellaneous other uplifting 
reformers who hadn't the slightcse notion 
. what they were talking about) the new dealers 
and communists managed to convince not only 
negroes, but millions of whites as well, that 
this communist picture of the south was an 
accurate portrayal of conditions. 


If some conscientious northerner, who went 
south and saw for himself, reported the truth 
that negroes and whites were doing rather 
well down there, that northerner would be 
tarred-and-feathered, figuratively if not liter- 
ally, in his own liberal home town. 


H . 
Consider a recent Case: ' 


In February, 1957, Mr. Milton Rosen, 
Commissioner of Public Utilities in St. Paul, 
Minnesota, made a trip to Alabama. Nowhere 
in the south did Mr. Rosen find dead negroes 
hanging from, tree limbs. But he did see quite 
a few live ones — none of whom appeared to 
be cowed victims of lashes and broadax blows. 


Mr. Rosen thereupon concluded that people 
in the north are not thoroughly well informed 
about the condition of negroes in Dixie; and 
Mr. Rosen permitted the press to quote him to 
that effect. 


Back home in St. Paul, Mr. Rosen’s re- 
marks created quite a stir. Officers of the 
Dining Car Employees Union, Local 516, 
publicly demanded Mr. Rosen’s resignation. 


Mr. Ernest C. Cooper, acting executive sec- 
retary of the St. Paul Urban League, called 
Mr. Rosen’s remarks — 


“ 


v 
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“А distinct slap in the face to those indi- 
viduals in the north and south, who are 
valiantly striving for the realization of the 
principle of our democratic society, equality 
of opportunity for all." 


T» ; . 
toor Mr. Rosen — never having intended 
to slap anybody — made another statement 
to the press. 

He said: 


"Many thoughtful white people in the 
south are trying to help the negrocs. Progress 
is being made. 


“What I said is true: we do not at all times 
get the complete picture of conditions in the 
south.” 


his St. Paul story is an illustrative aside, 


The point is thac communist propaganda 
about race-conditions in the south created for” 
Мг. Roosevelt a "negro vote" — which con- 
sisted not only of negroes, but of other racial 
minority groups (plus a large and influential 
group of professional bleeding hearts) who 
had been convinced that the condition of 
negroes in the south was a hideous sore on the 
fair body of our nation. 


Mr. Roosevelt captured this negro vote by 
promising federal "civil rights" legislation 
which would keep blood-thirsty southern 
whites from kicking negroes around. 


"The negro vote is important. Many polit- 
ical analysts believe that the negro vote 
(broadly defined, as I have defined the phrase 
above) can be the determining factor ih pres- 
idential elections. 


In New York, for example, the vote-getting 
strength of Republicans and Democrats is 
about equal. Hence, the party which can cap- 
ture the negro vote in New York City has an 
excellent chance to get all of the electoral 
votes for the entire state — the biggest bloc 
of electoral votes in the nation. 


Capturing the negro vote by promising 


Page 2 ; 





SSTHONOO 40 AuVHuI 'NOISIAIG LdINOSUNVA AHL AO SNOLLOX'TIOO SNL KOWA аяойаонаян э 


м zi w 


ж > à 


. 


federal civil rights legislation was a splendid 
political technique for Roosevelt and Truman 
— primarily because they were Democrats. 
Roosevelt and Truman, being Democrats, 
could дес northern votes by insulting the 
south — without losing southern votes, be- 
cause the south was solidly democratic. 


I don't believe that one northerner or west- 
erner out of 10,000 really understands this 
idiotic situation: an entire generation of south- 
erners voting almost solidly for politicians 
who insulted and threatened the south. 


But it isn’t hard to understand. 


] 


Remember that after every major war the 
United States ever fought and won, we im- 
‘mediately embraced our fallen foe, pouring 
out our wealth and friendship to help.him get 


back on his feet — in every war, except one: 
the Civil War. 


After the Civil War, the Republicans in 
control of Congress offered no aid or friend- 
ship to а fallen foc. Republicans in Congress 
imposed upon their fellow-Americans in the 
south as harsh a vengeance as history records 
in modern times. Such a thing sinks deep into 


'. the subconscious, and lasts for generations. 


Time can heal such wounds; and the Recon- 
struction Era wounds would all have been 
healed by now if the miscellaneous agitators 
(communist, political, and social) had per- 
mitted; but they didn't; and there are many 
rank-and-file voters in the south who still in- 
stinctively think of the word Republican as 
meaning something evil. 


\ D 
Жаз to this hangover the considerations of 
"practical" politics and you have the reasons 
for the solid south. 


With northern politicians threatening legis- 
lation that frightened the south, southern 
democrat politicians could present powerful 


arguments for their own réelection to Соп- · 


gress; the south had to send to Congress 


Ў 
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democrats with seniority who, because of their 
seniority, could get important committee as- 
signments and block civil rights legislation. 


hee strange bedfellows — the white vote 
in the solid south and the negro vote in pop- 
ulous northern cities — gave the Democrats a 
powerful advantage in presidential elections. 


1 ће Republicans were quite willing to 
pander to the negro vote, but what could they 
do about the south? 


The Republicans never did find the answer: 
the answer just emerged. 


"Fhe Alger Hiss case in 1948 and Joe Mc- 
Carthy’s crusade beginning two years later, 
revealed to millions of Americans an awful 
truth: for fifteen years, under democratic ad- 
ministrations, agents of the Soviet Union had 
had casy access to practically all federal agen- 
cies and had, indeed, been in virtual control of 
some of the most important policy-making 
offices in the executive branch of government. 


"The Republicans rnade political capital of 
this situation. 


'There was a time (from about 1950 to 
1953 or 1954) when Republican was a re- 
spected word among American constitution- 
alists all over the United States — even in the 
solid south. Republican was a political label 
for someone who respected the great principles 
of government embedded in the Constitution 
and the Declaration of Independence. Repub- 
lican meant someone who was opposed to 
communism-socialism-new dealism. 


It was during this period that the Republi- 
cans evolved the political strategy which out- 
dealed the new deal and the fair deal. Repub- 
licans stole the whole new-fair deal program, 
in full, and made it even worse than it was 
under the democrats, but all the while they 
advertised themselves as conservative consti- 
tutionalists, damning the extravagance and 
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waste and pro-socialism-communism of the 
Democrats. 


This Republican strategy worked in two 
presidential elections, making cracks in the 
solid south; but it may not, God willing, work 
again. 

I believe the voters of America are learning 
to recognize a new-deal socialist regardless of 
what he calls himself. 


I think the south’s silly brass-collar 1оуа!су 
to the Democratic Party is just about gone; 
and I do not think the Republicans can win 
another national election by enlarging the 
internationalist-socialist programs which they 
criticize the Democrats for starting. 


"Y — 
| Why such optimism? 


I think the current struggle in Congress 
over civil rights legislation will, ultimately, 
awaken many people. 


1 . . . 
Conde, at random, a few interesting 
incidents. . 


On February 26, 1957, Senator William 
F. Knowland (Republican leader in the Sen- 
ate) and Congressman Joseph W. Martin, Jr. 
(Republican leader in the House) were inter- 
viewed by the press, following their regular 
weekly meeting with President Eisenhower. 
Both expressed hope that Congress would enact 
President Eisenhower's civil rights program. 


Now, the President's civil rights legislation 
was actually written and introduced into the 
House by a left-wing new deal Democrat — 
Congressman Emanuel Celler of New York. 
The President's civil rights program is some- 
thing that the extreme left-wing in America 
— the communist party, all branches and 
splinters of the socialist party, the Americans 
for Democratic Áction, Walter Reuther, Mrs. 
Eleanor Roosevelt, former Senator Herbert 
Lehman, Senator Hubert Humphrey — have 
been supporting for years. ' 


Yet here аге Senator Knowland and Con- 
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gresman Martin — both known as ultra- 
conservatives—supporting the same program, 
and being careful to call it the program of 
their president. 


On February 20, 1957, the Senate Con- 
stitutional Rights Subcommittee was holding 
hearings on civil rights legislation. The com- 
mittee’s schedule was interrupted to accom- 
modate a surprise witness: Senator Everett M. 
Dirksen (Republican, Illinois). Senator Dirk- 
sen urged that the proposed civil rights legis- 
lation be strengthened to give the Attorney 
General even more power than the Democrats 
are planning to give him. 


Senator Dirksen was for years one of the 
most cloquent leaders of the ultra-conservative 
Taft Republicans. 


The President’s Civil Rights Bill is being 
sponsored in the House by two New Yorkers: 
Congressman Emanuel Celler (Democrat) and 
Congressman Kenneth B. Keating (Repub- 
lican). 


These two Congressmen are in complete 
agreement on the terms and provisions of the 
bill. The only quarrel they have had this year 
occurred on March 5, 1957, when Congress- 
man Celler postponed for one week a sched- 
uled Judiciary-Committee vote on the Civil 
Rights Bill. Celler (the new deal democrat) 
ordcred the postponement as a courtesy to wit- 
nesses who wanted to testify against the civil 
rights legislation and had not yet had an 
opportunity. Keating (the Eisenhower repub- 
lican) said that opponents of the bill had 
nothing more to say that was worth hearing. 


On February 17, 1957, the Democratic 
Advisory Council of the National Democratic 
Party, meeting in San Francisco, passed a 
formal resolution urging Democratic congres- 
sional leaders to take the lead in the new Con- 
gress to enact civil rights legislation. The 
Democratic Advisory Council did not criticize 
the Republicans’ civil rights program; it criti- 
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cized the Republicans for stealing their pro- 
gram trom the Democrats. 


In a whereas reeking with partisan bitter- 
ness, the Democratic Advisory Council's reso- 
lution said: 


“Republicans are attempting to create the 
false impression that they originated civil 


ights proposals, which they have belatedly 
opied from Democratic measures.” 


"Hor 


c 


in 
WV hat does all this mean? 


It means that the embittered struggle 

between modern Republicans and new deal 
Democrats over civil rights legislation is 
merely a continuation of that “jockeying for 
the vote in Harlem" which General Bonner 
Fellers spoke of. 
Т odern Republicans and new deal Demo- 
crats agree on the civil rights legislation they 
want. They are fighting only to see who can 
get "credit" with the organized minorities — 
credit for the most dangerous, sinister, and 
scurrilously motivated legislation ever pro- 
posed by a President and supported by leaders 
of both major parties. 


"E'hroughout this article, I have used Dem- 
остай and Republican as if I include every 
politician in both those parties. I do not. In 
both parties there are dedicated patriots who 
are Americans first and last, and party mem- 
bers only incidentally. 


These men are now carrying on a deter- 
mined fight against civil rights legislation. 

упа they аге not fighting on emotional, ог 
sectional, or racial grounds. They are fighting 
on constitutional grounds, trying to save what 
is left of the American constitutional republic 
— knowing that if the Eisenhower civil rights 
legislation is enacted, we will have taken an- 
other long leap toward a dictatorship in the 
United States. 


Ор, as Congressman Walter Rogers (Dem- 
ocrat, Texas) put it on March 12, 1957: 
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“If the administration’s civil rights bill 
passes Congress, we will have a police state in 
this country." ' 


D 


Civil Rights Act сї 1957 


Yn 1956, the Eisenhower Civil Rights Bill 
was known as H. R. 627. Originally intro- 
duced in January, 1955, by Congressman 
Emanuel Celler (Democrat, New York), H. 
R. 627 was accepted by the Eisenhower ad- 
ministration and was jointly sponsored in the 
House by New York Republican, Kenneth B. 


Keating. 


On July 23, 1956, the House passed the 
Celler-Eisenhower-Keating Civil Rights Bill 
by.a vote of 279 to 126. In the Senate, Senator. 
James O. Eastland (Democrat, Mississippi) 
managed to stop the thing in the Senate Judi- 
ciary Committee; and the Eisenhower Civil 
Rights Program died in 1956 with adjourn- 
ment of Congress. 


. 


іл the 1956 election, Eisenhower captured 
most of the negro vote in the United States. 
Of the 10 major negro newspapers in the 
United States, for example, nine were for 
Eisenhower; and the other опе was neutral. 


This political success made all modern Ке- 
publicans and new deal Democrats hot to get 
on the band wagon. 


In the opening days of the 85th Congress 
in 1957, hundreds of civil rights bills were 
introduced in both houses. 

Та the House of Representatives, all of 
these bills were referred to the Judiciary Com- 
mittee, whose chairman is Emanuel Celler. 


The bill which Celler chose to steer through 
committee was known as Н. R. 2145 — which 
bore Democrat Celler's name as author, but 
which was actually written in large part by 
Republican Keating. 
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Сы February 27,1957, a subcommittee of 
Celler's House Judiciary Committee approved 
a slightly amended version of H. R. 2145, by 
a vote of 6-0. 


On March 18, 1957, the full Judiciary 
Committee approved the bill with amend- 
ments. 


On March 19, 1957, Celler reintroduced 
the bil as amended. The new Celler bill is 
known as H. R. 6127. | 


On that same day (March 19, 1957) the 
Senate Subcommittee on Constitutional Rights 
(whose chairman is Senator Thomas C. Hen- 
nings, Missouri Democrat) approved the Sen- 
ate version of H. R. 6127. 


А 

i hus, H. R. 6127 is the civil rights bill 
which Congress and the nation are concerned 
with in 1957. 

кеге are the essential provisions of H. R. 
6127: 

Part 1: Establishment of the Commission on Civil Rights 

There is created in the executive branch of the Government a 
Commission on Civil Rights, composed of six members appointed 
by the President. Not more than three of the members shall at any 
one time be of the same political party. 

Four members of the Commission shall constitute a quorum. 

The Commission (or any two-man subcommittee of the Com- 
mission) may hold hearings at any time or place which they deem 
advisable. 

The Commission may subpoena witnesses to appear and produce 
records at any hearing; but the Commission may not subpoena a 
witness to attend or produce records at a hearing held outside the 


U. S. judicia] circuit wherein the witness is found or resides or 
transacts business. 





Witnesses at hearings of the Commission may be accompanied 
by their own counsel. 

The Commission may permit witnesses to submit sworn stawe- 
ments in writing for inclusion in the record — if the Commission 
considers the statements pertinent. The Commission will be the sole 
judge of pertinency. 

If a witness refuses to obey the terms of a subpoena, the U. S. 
Апогпеу General can request а U. S. District Court to order the 
witness t0 obey, Then, any refusal to obey will be punishable as 
comem of court (that is, on the sole authority of the federal judge, 
without 2 jury trial). 

Witnesses subpoenaed to attend any session of the Commission 
will he paid a fee of $4.00 a day, plus 512.00 a day for living 
expenses, and Бе a mile for travel. 

The Commissioners themselves will receive $50.00 а day com- 
pensation, plus travel and living expense. 

The Commission may hire a full-time staff director and any 
other personne] it wants — paying them up to $50.00 a day each, 

The Commission may also accept the services of voluntary and 
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uncompensated personnel, paying such personnel) travel and living 
expenses. 

This voluntary personnel will enjoy the same special protections 
of, and exemptions from, the United States Criminal Code that all 
regular federal employees enjoy. 

The Commission may set up whatever advisory committees it 
wants, Wherever it wants them. 

The duties of the Commission shall be: 

(1) to investigate allegations that United States citizens are being 
deprived of their right to vote, by reason of their color, race, religion, 
or national origin; р 

(2) то collect information concerning state or local laws (ог any 
other legal developments) which constitute а denial of equal protec- 
tion of the laws under the Constitution. 


Part И: To Provide for An Additional Assistant Attorney 
General 


There shall be in the Department of Justice one additional As- 
sistant Attorney General, His duties will be to handle civil rights 
matters, exclusively. 


Parts Ш and IV: To Strengthen the Civil Rights Statutes, 
and To Provide Means of Further Securing and Protecting the 
Right to Vote 


Whenever any persons have engaged, or there are reasonable 
grounds to believe that any persons are about to engage, in any 
acts or practices forbidden by civil rights statutes, the Attorney 
General may institute in the name of the United States, a civil action 
or other proper proceeding for preventive relief, including an appli- 
cation for a permanent or temporary court injunction, restraining 
order, or other order. Then, if anyone disobeys the court order, he 
can be punished for contempt of court — fined or jailed, without 
a jury trial. 

When someone claims that his civil rights have been violated, 
the U. 5, District Court shall have jurisdiction in the matter, regard- 
less of whether the person has, or has not, tried to get justice in 
state courts. 


This Act may be cited as the “Civil Rights Act of 1957." 


Б SS Те Onn 
ілсе избе Stare 


ferthur Krock, columnist for the New 
York Times, on March 1, 1957, reported that 
opposition to the Eisenhower civil rights bill 
this year is not "an emotional resistance to 


change in the sensitive area of southern negro- 


caucasian relations.” The opposition is being 
led by constitutional lawyers (like Senator 
Sam J. Ervin, Jr., former member of the Su- 
preme Court in North Carolina) who know 
that the civil rights legislation can destroy 
basic constitutional rights of all Americans. 


T 
Tiere are a few of the things which Amer- 
ica's foremost authorities on the Constitution 


say could happen if the Civil Rights Act of 
1957 is enacted into law: 
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"E he Constitution leaves to the states the 
power to determine qualifications for voters. 
Some states require that voters be able to read 
and write. 


Let us assume that the Attorney General 
of the Unired States, a Republican, believes 
that all negroes in a southern state want to vote 
for Republican candidates in an important 
election. He knows that state has a literacy 
test for voters. He imagines that many negroes 
in the state cannot pass the literacy test, and 
he guesses that election officials of the state 
will therefore disqualify those negroes as 
voters. 


Having reason to believe all of these things, 
the Attorney General of the United States can 
get a federal court order enjoining all election 
officials in that state from giving a literacy 
test. Алу election official who tries to obey 
the provisions of state election laws can then 
be sent to jail, without a trial, for being in 
contempt of court. 


Ор, ler us assume that the Attorney Gen- 
eral of the United States is a Democrat. In a 
presidential election year, he calculates that 
California will go Republican. On the eve of 
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the election, he could arrange to have every 
election official in California subpoenaed to 
testify at a civil rights hearing. He could re- 
quire them to produce and surrender all of 
the state's official election records. He could, 
in fact, use a federal court order to impound 
all official records and documents of the State 
of California and make it thus impossible for 
an clection to be held in California. 


let's say you live in Maine. You have a 
little business in which you employ ten people. 
Someone complains that you have "discrimi- 
nated” against, or hurt the feelings of, some 
negro — or some Presbyterian, or some Catho- 
lic, or some Mohammedan, or some Jew, or 
some Irishman, or some Mexican — because of 
his "color, race, religion, or national origin.” | 


The President's Civil Rights Commission 
can deputize ("accept the voluntary services 
of") some official of the National Association 
for the Advancement of Colored People to 
come into your office and examine all of your 
books, papers, and records. The NAACP offi- . 
cial could impose such demands on you as 
would make it impossible for you to carry 
on your business. . 


“WHO IS DAN SMOOT? 


Dan Smoor was born in Missouri, Reared in Texas, he attended SMU in Dallas, taking ВА and MA degrees 


from that university in 1938 and 1940. 


In 1941, he joined the faculty at Harvard as 2 Teaching Fellow in English, doing graduate work for the degree 


of Doctor of Philosophy in the field of American Civilization. 


In 1942, he took a leave of absence from Harvard in order to join the FBI. At the close of the war, he stayed 


in the FBI, rather than return to Harvard. 


He served as an FBI Agent in all parts of the nation, handling all kinds of assignments. But for three and a half 
years, he worked exclusively on communist investigations in the industrial midwest. For two years following that, 
he was on ЕВІ headquarters staff in Washington, as ап Administrative Assistant to J. Edgar Hoover. 

After nine and а half years in the ЕБІ, Smoot resigned to help start the Facts Forum movement in Dallas. As the 
radio and television commentator for Facts Forum, Smoot, for almost four years, spoke to a national audience giving 


both sides of great controversial issues. 


In July, 1955, he resigned and started his own independent program, in order to give only one side — the side 
that uses fundamental American principles as a yardstick for measuring all important issues. Smoot now has no 
support from, or connections with, any other person or organization. His program is financed entirely from sales of 


his weekly publication, The Dan Smoot Report, 


If you believe that Dan Smoot is providing effective tools for those who want to think and talk and write on 
the side of freedom, you can help immensely by subscribing, and encouraging others to subscribe, to The Dan Smoot 


Report. 
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You (perhaps knowing that 41% of the 
officers of the NAACP are either communists 
or members of communist fronts) may not 
want to let this NAACP official violate your 
constitutional right to be secure in your papers 
and effects — and put you out of business. 


If you don’t comply, however, the NAACP 
oficial can cause a court order to be issued. 


r 


A 


Then, if you don’t obey the NAACP official, ' 


you can be put in jail for contempt of court. 


Or, perhaps the NAACP official doesn’t 
want to bother to come to your office. He'd 
rather subpoena you to bring all of your 
records to him. 


Suppose he is working for a subcommittce 
of the Civil Rights Commission which is hold- 
ing hearings in Puerto Rico. You live in Maine. 
Тһе Civil Rights Act of 1957 says you can't 
be subpoenaed to go outside the judicial cir- 

_cuit where you reside or do business. 


But that’s all right, because Puerto Rico and 
Maine are in the same Judicial Circuit. Hence, 
you have an option: (1) you can either go to 
jail without a jury trial (which the Constitu- 


м ^ база, 
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tion is supposed to guarantee you); or, (2) 


you can pack up a truck load of your papers . 


and effects and haul them from Maine to 
Puerto Rico to be examined by an official of 


the National Association for the Advancement 
of Colored People. 


The United States and all of its territorial 
possessions, you see, are divided into only 11 
judicial circuits. 


Suppose you are a California banker, ac- 
cused of “discriminating” against some orien- 


tal, because you refused to grant him a loan. 


California is in the Ninth Judicial Circuit 
— which also includes Guam, Alaska, Hawaii, 
Montana and a few other western states. 


See the possibilities? 


And these are only a few of the possibilities 
under the Civil Rights Act of 1957. 


W as Congressman Walter Rogers of 
Pampa, Texas, exaggerating when he said the 
Eisenhower civil rights program would create 
a police state in America? 


If you do not keep a permanent file of The Dan Smoot Report, please mail this copy to a friend who is 
interested in sound government. 


DAN SiMCOT, 
P. O. Box 1305 
Dallas, Texas 
Please enter my subscription for ( 
SMOOT REPORT. I enclose $ 
Rates: $10 for 1 year 
$ 6 for six months 


$ 3 for three months 
$12 first class mail 
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An American Tragedy  - 


a 1928, the Workers Library Publishers, 35 East 125th Street, New York (official 


publishing company of the Communist Party, USA) published a 16-page booklet entitled 
American Negro Problems — written by John Pepper. 


John Pepper (whose real name was Joseph Pogany, but who used numerous aliases, such 
as John Pepper, John Schwartz, John Swift, and so on) was the communist official specially 
designated by Moscow to direct the American communist party's program of racial agitation | 
in the United States. 


John Pepper’s American. Negro Problems was written primarily as а guide for commu- 
nist agitation activity in the presidential election campaign of 1928. 


As early as 1913, Lenin had urged American communists to use the "negro problem” 
as a means of creating the disorder and strife necessary for revolution in the United States, 
After Stalin seized power, he urged the same thing. In 1928, the Kremlin decided to take 
advantage of the national political elections in America to launch the communist racial 
agitation campaign. 


1, selecting the year 1928 as the time to begin their all-out campaign to tear the 
American union apart with racial agitation, the communists were motivated by three main 


considerations: 
(1) It was expedient to launch such a program under the cover of a "political" cam- 
paign. Communists could cry “political persecution” when their activities ran afoul of law. 


Americans — somewhat accustomed to exaggerations and inflammatory charges during 
national political campaigns, and sensitive about preserving their important tradition of 


freedom of speech to avoid the dangerous possibility that someone wight be persecuted and · 


silenced because of his legitimate political views — would be more inclined to tolerate license 
on the part of communists during a presidential campaign year than at any other time. 


THE DAN SMOOT REPORT, edited and published weekly by Dan Smoot, mailing address P. О. Box 1305, 
Dallas, Texas, Telephone DAvis 8-2464 (Office Address, 1032-А Knob Oak), Subscription rates: $10.00 
2 year, $6.00 for 6 months, $3.00 for 3 months, $18.00 for two years. For first class mail $12.00 a year; by air- 
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СУ Passions and emotions are nearly 
always inflamed (and rational thought usually: 
at low ebb) during national political cam- 
paigns. Hence, a presidential election year is 
an appropriate time to launch a foreign- 
directed campaign of subversive agitation. 


DN 
(8 ) In 1928, the communists were spurred 


by a sense of urgency. They realized that they 
were rapidly losing the chance to capitalize on 
the most delicate and dangerous situation ever 
to burden a civilized and peaceful nation. If 
the communists waited another four or eight 


years, their golden opportunity might be gone 
forever. 


From the communists’ point-of-view, this 
third consideration was the most important 
of all, because the “negro problem” in America 


was, indeed, being solved with miraculous 
speed, i 


Consider the situation. 


Negroes whom New England and British 
slave traders brought to the new world were 
not a civilized people captured and sold into 
bondage. They were uncivilized barbarians — 
many of them cannibalistic — with no civili- 
zation or cultural attainments of their own. 
The evil bondage to the white man — to 

, Which: they were subjected in America — was, 
physically speaking, an actual improvement 


upon the life which they had made for them- 
selves in Africa. 


These were the people — illiterate, prop- . 


ertyless, with no racial traditions of freedom, 
of culture or of self-government — who, at 
the close of the civil war, after three centuries 
of slavery in the new world, were abruptly 
freed without any training or preparation to 
bear the burdens and privileges of freedom. 


15 one violent step, they who had never 
developed a civilization of their own, were 
declared equal heirs of a civilization which it 
had taken the white man thousands of years 
to develop. 


D 


1, addition to this, the southern white 
people who had the main task of helping the 
negroes assimilate an ancient and alien culture 
were pauperized, demoralized, and embittered 
by war—a people whose own way of life 
had been shattered by military action. 


Americans in the north were also hurt and 
embittered by four years of savage warfare. 


Hurt and bitterness were the guiding 
motives of policy during the ten years that 
followed Lee’s surrender at Appomatox. 

The guns and cannon of northern occupa- 
tion armies forced southern whites to accept 
provisional state governments run bv illiterate 
negroes and villainous white carpetbaggers — 
governments which, under the cover of “law” 
despoiled southerners of their homes and other 
property, for the benefit of greedy manipula- 
tors behind the governments. 


1; is pointless to revive old arguments about 
which side was “right” and which “wrong.” 

It was northern slave-traders who brought 
the negroes here. It was southern plantation 
owners who bought and used them. 


It was not that southerners were above en- 
gaging in the slave trade or that northerners 
were above owning and working slaves. The 
economics of the time assigned the north and 
south their respective roles. 

Slavery was a national sin. The horrible 
conditions following the civil war were part 
of the wages of that sin. 


=, 


Ааа to these postwar conditions, the un- 
deniable fact that there are wide and essential 
native differences between the black and white 
races — differences which 1 make. xelationships 
at close range "delicate under the most ideal 
circumstances — and it is easy to see what a 
‘monumental problem the southern states had 
at the close of the civil war. 


It was a problem that only the chemistry 
of time and tolerance and patience and Chris- 
tian love could solve. Yet, the problem was 
being solved with miraculous speed until alien 
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agitators, aided and abetted by venal domestic ` 


politicians, entered the picture. 


Every American — north and south, 


black and white — should be proud of the 
record of what happened between the end of 
the Reconstruction Era (about 1875) and 
1928 —the beginning of the all-out commu- 
nist campaign of racial agitation. 


In those 53 years, the American negro made 
more progress than the black man had ever 
made anywhere else in the entire history of 
‘the human race. 


Tage numbers of negroes were still on 
plantations and were not living as “first-class 
citizens" in the same sense that their white 
employers were living. 


But the same could be said (in any nation 
at any period of time) of large numbers of 
people — whatever their color or whatever 
section of the nation they may occupy. 


It is simple truth that no individual (par- 

ticularly in a free society) is a “first class” 

‘citizen unless he possesses the qualities of one 
— and behaves like one. 





{itis also truth that in the south during the 
53 years between 1875, and 1928 American 
negroes ‘made miraculous progress toward full 
‘integration into the white man's culture — 
not integration in the contemporary sense of 
losing their racial identity by full amalgama- 
. tion with the white race, but integration in 
the sense that they began to develop a pride 
in their own race and, with the white man's 
help, began to build their own cultural and 
educational institutions, establish their own 
businesses, build their own homes, own their 
own land.' 


With marvelous speed, the American 
negroes — thanks to the understanding and 
sympathetic aid of southern whites — were 
becoming a proud and distinctive part of the 
total American population. 


T 
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he communists were keenly aware that 


Жм ЕУ — "uL luu 


so feo 


- 


4x . 

the "negro problem" was vanishing when they 
‘launched their program of racial agitation in 

1928. 


Е хатіпе these passages from John Pepper's 
communist booklet published in 1928: 


"The two major capitalist parties, the Republican and 
Democratic, and their small brother, the Socialist Party, have 
an unwritten 'gentleman's agreement’ on the Negro ques- 
tion. According to this sacred ‘gentleman’s agreement,’ 
which no capitalist politician has dared to violate in the 
present election campaign, there is no Negro question in 
the United States, there are no problems of social and politi- 
cal equality, no questions of discrimination against the 
Negro masses. During the whole course of the election cam- 
paign there has been only one political party which has had 
the courage to violate this 'gentleman's agreement’ to keep 
а deathly silence on the Negro question. The Workers (Com- 
munist) Party of America has come out in its election plat- 
form and in its whole election struggle as the fearless cham- 
pion of the Negro, masses, 

“The southern states arè stirred up by the political strug- 
gle of the communist speakers and organizers for the Negro 
masses. Communist anti-lynching leaflets are being distrib- 
uted everywhere. 

“Тһе candidates of the Communist Party are everywhere 
putting up a courageous fight for the full social and politi- 
cal equality of the Negro race." 


To anyone familiar with American poli- 
tics, it goes without saying that if there had 
been any real “negro problem? in the United 
States in 1928, one or the other of the major 
parties would have seized upon it to gain 
political advantage. 


This communist handbook is full of com- 
munist cliches about the “oppressed negro 
masses” in the United States, but the follow- 
ing passages from the book reveal that the 
communists knew what the actual situation 
was: 


“The Negroes of the United States are the most advanced 
section of the Negro population of the world.... ' 


“А sharp class differentiation has taken place in the 
Negro population in recent years. Formerly the Negro was 
in the main the cotton farmer in the south and the domestic 
help in the north. . .. (But now) in the big cities and indus- 
trial centres of the north there is concentrated to a growing 
degree a Negro working-class population.... At the same 
time there is a rapid development of a Negro petit-bour- 
geoisie, a Negro intelligentsia, and even a Negro. bour- 
geoisic. The very fact of segregation of the Negro masses 
creates the basis for the development of a stratum of small 
merchants, lawyers, physicians, preachers, brokers, who try 
to attract the Negro workers and farmers as consumers. . . . 


"It would be a major mistake to overlook the existence 
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of class differences among the Negroes, especially the crys- 
tallization of a Negro bourgeoisie. There were іп 1924, 73 
Negro banks, carrying an annual volume of business of over 
100, 000,000 dollars. There are 25 Negro insurance compan- 


шы. of these have assets cotalling 6,000,000 dollars and 


during 1926 alone paid over 3,000, 000 dollars in claims. 
This Negro bourgeoisie is closely tied up with the white 
bourgeoisie; is often (һе agent of white capitalists. Econom- 
ically che Negro banks are often part of the Federal Reserve 
System of banking. 

"Politically che Negro bourgeoisie is participating, to 
а growing degree, i in the so-called ‘commissions for inter- 
racial cooperation.’ These coihmittees exist in eight hundred 
counties of the south and are spreading all through the 


black belt." 


he constructive negro leaders whom the 
communists in 1928 were referring to as the 


petit-bourgeoisie and the bourgeoisie were the 
same type of good (“first-class”) negro citi- - 


zens whom the NAACP today refers to as 
“Uncle Toms.” They were negroes who, with 
pride in their own race, were becoming leaders 
of their own people — leading, them not in 
hatred and strife, but toward full-scale partici- 
pation in the free American economic system. 


Note that the communists were particularly 
disturbed because the “Negro bourgeoisie” was 
participating with southern whites in volun- 
tary commissions for inter-racial cooperation. 


NI В A 
Neso progress in the United States was so 
fast and so solid — and harmonious relations 


between black and white races were being so | 


effectively developed —that communists alone 
could not have done serious harm. 


The “race problem” did not become a major 


American tragedy until the Democratic party, 
under the leadership of Roosevelt and Tru- 
man, adopted the communist program of racial 
agitation. 


The problem did not become a major na- 
tional disaster —transforming law-abiding 
citizens into hysterical mobs, converting 
peaceful communities into cauldrons of vio- 
lence, and threatening to establish a military 
dictatorship in the southern states — until 
modern Republicans under the leadership of 
Eisenhower launched an all-out political 
struggle to win organized negro support away 
from’ the Democrats. 


ТТИ 


Both major parties, which were silent оп 
the negro question in 1928, as shown in the 
communist quotation above, have now adopted 
the total communist platform for racial agita- 
tion which is designed to destroy constitu- 
tional government and shatter: the American 
union. . 





1; you don't believe it, read the 1928 com- 
munist platform, set out on page 5 of Amer- 
ісап Negro Problems: 

"1. Abolition of the whole system of race discrimina- 


tion. Full racial, political, and social equality for the Negro 
race, 


"2. Abolition of all laws which result in segregation of (оі 
Negroes. Abolition of all Jim Crow laws. The law shall 


forbid all discrimination against Negroes in selling or rent- Mp 
ing houses, 


“3. Abolition of all laws which disfranchise the Negroes. 


"4. Abolition of laws forbidding intermarriage of per- 
sons of different races, 


“5. Abolition of all laws and public administration meas- 
ures which prohibit, or in practice prevent, Negro children 
or youth from attending general public schools or univer- 
sities, 


"6. Full and equal admittance of Negroes to all railway 
station waiting rooms, restaurants, hotels, and theatres. 


“7. Federal law against lynching and the protection of 
the Negro masses in their right of self-defense. 


"8. Abolition of discriminatory practices in courts 
against Negroes, No discrimination in jury service. 


"9. Abolition of the convict lease system and of the | 

chain-gang. | 
| 
і 
! 


“10. Abolition of all Jim Crow distinction in the army, 
navy, and civil service. 


“11. Immediate removal of all restrictions in all trade 
unions against the membership of Negro workers. 


"12. Equal opportunity for employment, wages, hours, 
and working conditions for Negro and white workers. Equal | 
рау for equal work for Negro and white workers." | 

| 
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Terror 
T here is no longer much serious doubt 
about racial agitation in the United States 


being a communist program. All well informed 
people know that it is. 


On March 7, 8 and 9, 1957, the Joint Leg- 
islative Committee of the Louisiana legislature 
held hearings in Baton Rouge, Louisiana. Testi- , 
mony and evidence presented to that commit- 
tee prove that Supreme Court decisions in 
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the "segregation" cases, the administration's 
forcing integration in the armed forces, the 
administration's using government contracts 
to force integration in private industry, and 
the activities of leaders of both political parties 
in agitating for force bills known as "civil 
rights legislation," are recklessly carrying out 
well-laid schemes of the communist inter- 
national. 


ҚА One specific important item of informa- 
f ‚ Чоп. publicized by the Louisiana committee 
"5 was that ten top leaders of the National Asso- 

ciation for the Advancement of Colored 
People have extensive communist front 
records. Тһе ten are: 


“Algernon D. Black, NAACP Board of 


Directors 
Hubert T. Delany, NAACP Board of 
Directors 
` Earl B. Dickerson, NAACP Board of 
р Directors 
X Oscar Hammerstein ЇЇ, Vice President of 
NAACP 
S. Ralph Harlow, NAACP Board of 
Directors 
William Lloyd Imes, Vice President of 
NAACP 


, Benjamine E. Mays, NAACP Board of 
X Directors 


Eleanor Roosevelt, NAACP Board of 
Directors 


x Channing H. Tobias, Chairman of the 
Board, NAACP 
W. J. Walls, Vice President of NAACP. € 
N EN A 
_ LNone of this is being reported to prove а) 
southern contention that integration of the 
races is "bad" or "undesirable." It is being 
reported to underscore an obvious truth: that 
whenever force is injected into a problem as 
delicate as race-relations, nothing but evil can 
result. 


| 


This would be so, even if the force were 
legal. When it is patently illegal, unconstitu- 
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tional, and immoral — as the federal govern- 
ment’s activities in this field have been — the 
probable end results are quite terrible to 
contemplate. 


Every thinking person has known this from 
the beginning; yet, the foremost leaders of 
our land have blindly followed a communist 
plot to the point where our nation borders on 
revolutionary violence and civil war. 


Why do you suppose that smiling, peace- 
ful housewives standing on the lawn at Central 
High School in Little Rock, Arkansas, sud- 
denly became hysterical at the news that cight 
negro children had entered the building? 


These are Americans who know that the 
Supreme Court’s school-segregation decision 
was based on the writings and philosophies of 
alien communists and socialists and not on 
American constitutional law. They know that 
the federal government has no shade of con- 
stitutional authority to tell the sovereign states 
how they must run their schools. These Little 
Rock citizens are, moreover, parents who have 
read the record of what has happened in such 
places as Washington, D. C., where integra- 
tion in the schools was hastily enforced. 


Believing that they are American citizens 
who have not only a right but a responsibility 
to protest illegal and tyrannical acts on the 
part of their own government, they assemble 
for that purpose. When they are abruptly con- 
fronted with the realization that they are 
helpless to direct the lives of their own chil- 
dren in their own way; when they see that 
the efforts of mere citizens are vain and fruit- 
less against the naked power of a police state 
— they are scared. 


Every thoughtful citizen in the south today 
is scared — as ‘he anxiously anticipates the 
horrible effects of a police state coming into 
his own peaceful community, catching him 
and his children up in a maelstrom of violence 
and hate. 
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UNFAIR ROUSING 


Qu December 30, 1960, President-elect John F. Kennedy announced the appointment of 
Dr. Robert Weaver as Administrator of the Housing and Home Finance Agency — which means 
that he will direct the federal government's multi-billion dollar housing programs. 


Ds. Weaver, a negro, has been chairman of the National Association for the Advancement 


of Colored People, and also Vice Chairman of the Housing and Redevelopment Board of New 
York City. 


The really significant fact about Dr. Weaver is not that he is a negro, but that he was chair- 
man of the NAACP. This outfit, dominated for years by persons who have long records of asso — — 
ciation with communist causes, has done, and is doing, more harm in creating strife, fear, mutual p. 
distrust, and mutual hatred among racial groups in America than all of the so-called "hate-groups" 
which ‘liberals,’ in and out of the NAACP, are always talking about. The fact is that the NAACP 
is the major, organized "hate-group" in America today. F 


. 


It poses as an organization of and for negroes, existing for the purpose of helping negroes 
advance. In fact, it is dominated by whites and mulattoes who have no rcal love for, or under- 
standing of, American negroes. 


Prive іш iie tute 1920's and carly 12208 (when the communist party and the NAACP began | % 
their parallel programs of racial-hatred agitation) American whites and negroes were solving their | 
"racial problems" with miraculous speed. American negroes were developing pride in their own? 
race, were helping to build their own cultural and educational institutions, and were establishing 
their own businesses. With marvelous speed, American negroes were becoming a proud and dis- 


tinctive part of the total American population. 


The pockets of undesirable conditions that did still exist were unfortunate but inevitable hang- 
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possible — gradually, by the chemistry of time 
and tolerance and patience and Christian love. 


When the NAACP and the communist. party 
attacked these isolated cases of racial abuse, they 
dishonestly portrayed them as typical of all negro- 
white relations in America, The NAACP and 
communist agitation was not intended to eliminate 
facial feclings and attitudes which were prolong- 


ing undesirable race-relations in isolated cases.. 


The agitation was intended to inflame those feel- 
ings into hatred, and spread them to the total 
population. 


Une motivation of the communists is obvious: 
to create chaos in our society. The motivation of 
the NAACP, where different from that of the 
communists, is fascinating. The racial agitation 
of the NAACP—which is supposed to be an or- 
ganization for the advancement of colored people 
—reflects a hatred and contempt of colored people. 


Consider the awful developments in Little Rock, 
1957. 


The NAACP in the Little Rock affair dis- 
played far more disregard for the needs and de- 
'sires of colored people than was displayed by 
whites who tried to keep negroes out of the white 
-high school. The colored people of Little Rock 
wanted a school for themselves as good as the 
onc white folks had; and they alrcady had that. 
The very colored parents who did send their chil- 
dren out of their own district in order to enroll 
them in the white high school and cause turmoil, 
were not motivated by any desire to provide a 
better education for their own children. They were 
cither bribed, or high-pressured into using their 
own children as pawns which the NAACP could 
manipulate to serve its own ends of creating 


. racial strife and hatred. 


Tuis practice of the NAACP—of using negroes 
as tools to stir up hatred which hurts negroes more 
than it hurts anyone else—can be clearly seen in 
controversies over public housing. 


We will ignore for a moment the real fact— 
that public housing is unconstitutional and should 
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not therefore exist for any reason whatever. АП 
offiicials, members, and supporters of the NAACP 
call themselves "liberals —which means that they 
are socialists who believe in public housing. 


This being understood, it would make a great 
deal of sense if the NAACP (which is supposed 
to be interested іп advancement for colored 
people) were constantly pushing for morc and 
better housing for more negrocs. But the NAACP 
does just the opposite. The NAACP docs not 
push for public housing for negroes. On the con- 
trary, the NAACP makes the most determined op- 
position to public housing for negroes! 


In the past few years, the NAACP has strong- 
ly opposed every proposal for a public housing 
project for negroes. The NAACP even opposes 
the building of public housing projects in colored 
neighborhoods. Indeed, there have been many 
cases in New York, Pennsylvania, and adjoin- 
ing states where the NAACP put pressure on a 
housing authority to keep it from renting, to 
negroes, public housing that already existed. 


Why» The NAACP does not want negroes 
to have the freedom to live in their own commi- 
nities. NAACP wants to force negroes to live in 
intimacy with whites. 


The NAACP—the National Accociation for 
the Advancement of Colored People—is ashamed 
and contemptuous of colored people. The NAACP 
agitators do not want our negro citizens to be 
proud and distinctive parts of the total Ameri- 
can population. The NAACP does not want the 
black man to preserve his God-given identity 
as a black man. The NAACP wants to eliminate 
the negroes as distinctive human beings: to stir 
negroes into the white population until they will 
be unnoticed. 


This is why the NAACP is constantly agitat- 
ing (and in recent years, with frightful success) 
for laws which make it illegal to show a human 
being's race on a birth certificate or death certifi- | 
cate; which make it illegal for employers even to 
ask prospective employees what race they belong 
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to; which make it illegal for employment agen- 
cies to mention race when advertising jobs avail- 
able; which make it illegal for insurance com- 
panics to mention race when writing policies; or 
for banks to mention or consider race when con- 
sidering loan applications; or for individuals 
to consider race in the use and management 
of their own homes and other property. .-' 


Such laws as these —- which are destructive’ of 
every basic principle of our society — are being 
ptessed by the NAACP and other ‘liberal’ race- 
hating agitators at the community, county, state, 
and federal levels all over America. 


Mon-Segregated Housing 


! : қ 5 
The major push in recent years has been in the 
ficld of housing—and for an obvious reason. 


Since thc racial agitation of NAACP-liberals is 
motivated by contempt for colored people and is 
designed ultimately to eliminate colored people 
as 2 distinctive part of our population, liberals 


‘know that their ultimate objective can never be 


reached until black and white races are submerged 
in cach other—until they intermarry and procreate 
a racially blended population of light brown 
people. ' 


So, NAACP-liberals are determined to force 


' colored and white people to live together in the 


same neighborhoods and same houses, hoping that 
‘this intimacy of living will finally lead to the 


. real and final intimacy of inter-marriage. 


Most of the widely publicized controversies 
„over ‘segregated’ housing have involed the federal 
government's housing 5 programs. Every year, when 
new housing legislation i is proposed in Washing- 
ton (or old legislation must be renewed) ‘liberals’ 
try to insert “anti-segregation” riders — providing 
that no federal money of any kind can be used 
to promote housing that is or will be segregated. 


The housing industry in America would be 
-almost totally socialized today if it were not for 
the annual squabbles in Washington between 


' "scgregationists" and “non-segregationists.” 


А 
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"We can expect this aspect of the NAACP , 
"brotherhood" program—that is, the use of fed- ' 
eral tax money to enforce racial togetherness in ` 
housing — to be expanded and intensified, now 
that Dr. Robert Weaver, 
director, is in charge of the federal government's 
“housing” programs. 


“Fair” Housing 


D. Weaver's prestige and power will also be 
felt in the stimulation of "Fair Housing" programs 
at community and state levels. 


"Fair Housing" is not intended to make more 
or better, or any, housing available for more рсо- 
ple. In fact, wherever "Fair Housing" laws are en- 
acted they make less housing available for the 
population. And "Fair Housing" laws do not en- 
courage "fairness" in the building, renting, or sell- 
ing of houses: they do the opposite. They enable 
members of a minority racial group (who are un- 
der constant incitation and brainwashing by sin- 
ister organizations) to force themselves into inti- 
mate living with majority racial groups; and in 
the process, they destroy the most important and 
sacred (which means God-given) rights of all 
members of socicty, including the rights of mem- 
bers of the minority group: that is, Fair Housing 
laws eliminate an American individual's right to 
free use of his own real estate. 


d. 1959, "Fair Housing" laws were proposed to, 
13 different state legislatures, and adopted by four 
of them: Colorado, Massachusetts, Oregon, and 
Connecticut. 


In addition to that, some kind of "Fair Hous- 
ing" laws have been written into the municipal 
codes of several big northern and eastern cities, 
including New York. They are not all alike. Some 
arc worse than others. But they all, generally, in- 
tend to outlaw "racial discrimination" in: the 
financing, building, renting, and selling of private 
residences—residences that are built entirely with 
private capital, for private use. 
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"S THE MISSISSIPP] TRAGEDY 
T 


din a television speech to the nation on Sunday night, September 30, 1962, President 
Kennedy: explained his actions in Mississippi: he repeated practically the same things that 
former President Eisenhower had said on September 24, 1957, when explaining the troops 


| in Little Rock. Like Eisenhower before him, Kennedy said he was enforcing the law о) 
' the land. : " 


22 What law? 


Only Congress can constitutionally make laws for the nation, and Congress has never 
made a law concerning integration in schools or colleges. 


Ta fact, the Constitution of the United States prohibits the Congress from making 
any such law. The Tenth Amendment says: ` 


“The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people." 


The Constitution does not delegate any power to the federal government to interfere, 
in any way, with the operation of schools and colleges in the individual states. 


Obviously, then, when the Supreme Court, or any other federal court, tells the state 
governments how to operate schools or colleges, that court is usurping power not delegated 
by the Constitution. It follows that all federal court edicts, injunctions, decisions, and orders 
concerning the enrollment of James H. Meredith іш the University of Mississippi (or dealing 
with any educational matter in any state) are illegal. 

In the Meredith case, Kennedy could not even honestly claim legality by saying that 


he was enforcing a Supreme Court decision. There has been no Supreme Court decision 
with regard to Meredith. 
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Facts of the Meredith Case 


Қ 

) ames Н. Meredith, а 29-year old negro, 
served niné years in the United States Air 
Force, being discharged in 1960 with the rank 
of sergeant. Upon discharge, he enrolled at 
Jackson State College, a Mississippi school for 
negroes. 


The National Association for the Advance- 
ment of Colored People encouraged Meredith 
to leave Jackson State and to enroll at the Uni- 
versity of Mississippi, an all-white school at 
Oxford. The laws of Mississippi prohibit the 
enrollment of negroes in the all-white Univer- 
sity. The NAACP financed Meredith’s court 
fight to force enrollment, in defiance of the 
laws." 


"The NAACP lost the first round of its fight. 
Federal District Judge Sidney C. Mize upheld 


University officials in denying Meredith ad- 
mission. 


The МААСР appealed to a threc-judge U.S. 
Circuit Court of Appeals in New Orleans 
which, in a 2 to 1 decision, reversed the Dis- 
trict Court decision. Judge Dozier DeVane, 
the Circuit Court Judge who dissented, said: 

“In my opinion, Judge Mize was correct in 
finding and holding that appellant bore all 
the characteristics of becoming a trouble- 
maker if permitted to enter the University 
of Mississippi, and his entry therein may be 
nothing short of а catastrophe." 


United States Circuit Court Judge Ben 
Cameron, of Meridian, Mississippi, issued an 
order staying execution of the New Orleans 
Circuit Court order that Meredith be enrolled. 
The NAACP appealed to the Supreme Court. 


The Supreme Court was not in session; but 
on September 10, 1962, Supreme Court Justice 
Hugo Black, acting alone, set aside Judge Cam- 
eron's stay-order and ordered the University 
of Mississippi to admit James H. Meredith as 
a student. 


justice Black said.that execution of the Cir- 
cuit Court's order to enroll Meredith “сап only 
work further delay and injury" to Meredith, 
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while iinmediate enforcement of the order to 
enroll Meredith “сап do no appreciable harm 
to the University" or to others. 


Дш Black's order to enroll Meredith 
could not possibly be legal, because (among 
other things) one Supreme Court Justice can- 
not decide for the whole Court. Indeed, Black's 
own labored explanation indicates that he was 
uncertain of his authority to issue the order. 
The Associated Press dispatch from Washing- 
ton, reporting on Justice Black's action (pub- 
lished in the Shreveport Journal, September 
11, 1962) contains these significant para- 
graphs: 

“Black said he was convinced he had ‘the 
‘authority to act as he did today. But he said 
he had submitted to all of the justices of the 
Supreme Court the question of his authority 
to act. 


“Iam authorized to state,’ said Black, ‘that 
each of them (the other Supreme Court Jus- 
tices) agrees that this case is properly before 
this court, that I have power to act, and that 


under the circumstances I should exercise that 


power as I have done here.^? 


This then, is the "law of the land? which 
Kennedy enforced in Mississippi with federal 
troops and marshals: an illegal order by one 
Supreme Court Justice, in a case which Missis- 
sippi State officials did not even have a chance 
to argue before the Supreme Court — a caso 
which was never even presented to the whole 
Supreme Court. 


On September 13, 1962, Ross Barnett, 
Governor of Mississippi, interposed the author- 
ity of the State of Mississippi to protect the 
citizens and officials of that state against the 
operation of illegal and unconstitutional orders 
and actions by agencies of the federal govern- 
ment: that is, the Governor issued a proclama- 
tion telling appropriate state officials not to 
obey court orders to enroll Meredith. 


On September 20, 1962, James Meredith 
was tried in a Mississippi State Court on the 
misdemeanor charge of falsifying official rec- 
ords, when he registered to vote. Meredith was 
convicted and sentenced to serve one year in 
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jail and to pay a five-hundred-dollar fine. State 
officials also obtained a criminal indictment 
against Meredith, for perjury in connection 
with his alleged falsification of official records. 

Attorney General Robert Kennedy got a 
court order prohibiting state officials from 
arresting Meredith. 

On September 25, 1962, the Fifth U. S. 
Circuit Court of Appeals in New Orleans 
ordered Governor Barnett and other officials 
in Mississippi not to bar Meredith’s admission 
to the University. 


On September 28, 1962, the Circuit Court 
declared Governor Bafnett in contempt and 


ordered his arrest and the imposition of a fine ` 


of $10,000 a day, beginrling October 2, if the 
Governor did not "purge" himself of his con- 
tempt before that time — by admitting Mere- 
dith to the University. 

On Sunday night, September 30, 1962, 
federal officials put Meredith on the University 
campus by helicopter; and Kennedy’s marshals 
and troops closed in on the hapless little college 
town o£ Oxford. ` 


Восс on Kennedy bends 


Joh F. Kennedy and Robert Kennedy are 
fully accountable for the blood that has been 
shed —ап may be shed — in Mississippi. 


Although Mississippi had already been sur- 
rounded and invaded with enough federal 
military force to crush the state, Kennedy, in 
his September 30 television speech, said that 
integration was achieved at the University 
of Mississippi without the use of National 
Guard or other troops. Why this ridiculous 
emphasis on a technicality? 


At the Democrat National Convention in 
1960, Kennedy promised that he would never 
use federal troops to force integration in the 
South.” 


Kennedy’s cynical effort to keep the letter 
of this promise, while violating its obvious 
meaning, is responsible for the bloodshed in 
Mississippi. 


эзе 


а стам... 


к 
Wc Уа = 
М e 


One thing that makes Kennedy’s action 
in Mississippi even uglier chan Eisenhower’s 
action in Little Rock in 1957, is that Eisen- 
hower did at least send seasoned troops, ably 
commanded, to force his tyrannical will upon 
the people of Little Rock. Kennedy had even 
greater military force in Mississippi; but in 
the forefront of the action, he had an army 
of federal marshals — so that he could later 
say, as he is saying, that he had not “used fed- . 
eral troops to force integration." 

Kennedy’s marshals were, as Governor Bar- 
nett called chem, nervous and trigger-happy. 
Before the marshals fired tear gas into the 
crowd of unarmed students at Oxford, Missis- 
sippi, not one act of violence had occurred. 
The students had not thrown anything at the 
marshals or even threatened violence against 
them. 

An astute and seasoned observer, represent- 
ing this Report at the scene, confirms the 
account of a ХУҒАА-ТУ newsman that the 
students were not really ill-tempered. They 
were, 

*, .. kids laughing and hollering, booing 
and hissing, and throwing lighted matches 
into military trucks which the marshals used 
for transportation, ?? 

It was into this gathering of students that 
Kennedy’s marshals — ruthless, ready, and 
apparently by design — started firing tear gas 
shells. 


— 

Ł he tragedy of Mississippi in 1962 is, in 
miniature, very similar to the tragedy of 
Hungary in 1956. The students who gathered 
in the streets of Budapest in the fall of 1956 
did not intend to rebel, commit vandalism, or 
perform any act of violence at all. They were 
merely trying to make a demonstration against 
the communist tyranny oppressing their land. 
In Budapest in 1956, as in Oxford in 1962, 
the heavily armed and organized "authorities" 
were trigger-happy: they fired into the gather- 
ing of unarmed students and touched off a 
holocaust which bathed the city in blood, and 
left іс writhing helplessly in the iron grip of 
the organized “authorities.” 
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Walker 
dwin A. Walker (former Major General, 
U. 5, Army), who commanded the troops 
which Eisenhower sent into Little Rock in 
11957, was in Oxford, Mississippi, when vio- 
lence occurred on Sunday night, September 
50, 1962. 

Walker went to Mississippi to let the world 
know that he, who (as a soldier) had reluc- 
tantly carried out Eisenhower's illegal orders 
in Little Rock five years before, is, as a civilian, 
still opposed to such tyranny. 

He hoped, by his presence, to dramatize the 
fact that dictatorship already prevails in the 
United States — whenever there is serious op- 
position to the illegal actions and political 
ambitions of the men in power. He hoped thar 
he would be joined in Mississippi by enough 
other patriots from all over the country to 
demonstrate that the people of Mississippi were 
not standing alone in their fight for constitu- 
tional principles. 


tr 


General Walker did not go to Oxford to 
lead a mob against the armed forces of the 
United States. He sought, by his presence there, 
to encourage massive, peaceful protest against 
iederal tyranny, 

This Reports experienced investigator, on 
the scene, emphasizes that press accounts of 
Walker’s actions in Oxford are erroneous, if 
not designed, distortions. Walker actually 
advised the students against violence; and he 
took no part in the violence which Kennedy’s 
marshals touched off. 


TN onecheless, on Monday, October 1, 1962, 
General Walker was arrested on charges of 
seditious conspiracy and insurrection against 
the United States. He was incarcerated in a 
federal mental hospital at Springfield, Mis- 
souri, when he was unable to post a $100,000 
bona. The Constitution prohibits excessive bail 
— ала this is clearly excessive. 

General Clyde Watts, Oklahoma City 
attorney, flew to Springfield the night of 
Walker's incarceration, to serve as legal coun- 
sel. Dr. Robert А. Morris will also serve as 
counsel. 


ыы * 
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General Walker has no formal staff ос head- 
quarters, but his friends in Texas are being 
swamped with offers of help. Patriots all over 
the United States are beginning to show their 
support by wiring and calling their Senators 
and Representatives, protesting the "political 
arrest” of General Walker. Many are sending 
contributions for Walker’s defense, to his 
Dallas mailing address, P. O. Box 2428, Dallas 
21, Texas. 

Robert Kennedy (who is responsible for 
Walker’s arrest on charges of insurrection) 
was responsible in 1961 for giving official 
encouragement and protection to communist- 
supported "freedom-riders," who went into 
Mississippi for the. specific purpose of inciting 
insurrection against the law of tbe land. 


Posse Comitatus. 


Claiming the color of law and constitu- 
tionality, John F. Kennedy, in his September 
30 television speech, said he acted in compli- 
ance with his "obligation, under the Constitu- 
tion and statutes of the United States." 

As pointed out before, there is no statute 
of the United States (and there could not con- 
stitutionally be one) concerning the operation 
of educational institutions in the states. 

The Posse Comitatus Act of 1878 (20 Stat. 
152) provides that: 
te.. it shall not be lawful to employ any part 
of the Army of the United States, as a posse 
comitatus, or otherwise, tor the purpose of 
executing the laws, except in such cases and 
uader such circumstances as such employment 
of said force may be expressly authorized by 
the Constitution or by act of Congress.” 


An Attorney General’s ruling holds that the’ 
effects of this Statute have largely been nulli- 
fied by Sections 5298 and 5300 of the Revised 
Statutes, which authorize the President to use 
military force to assist U.S. marshals. 

It should be obvious, however, that the 
Revised Statutes of Congress can not authorize 
what the Constitution forbids. Article 4, Sec- 
tion 4, of the Constitution clearly provides 
that the President can act against domestic 
violence in a State only when requested to do 
so by the government of that State. 
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Kennedy violated the Constitution. It is 
possible that he committed a felony under the 
laws of the United States. 


Кеппесу and the Constitution 


En his September 30 television speech, Ken- 
nedy said that we have “а government of laws, 
and not of men"; and he said he had acted 
as he did in Mississippi, to uphold the Consti- 
tution. 


Kennedy's pretense of respect for the Con- 
stitution is galling to all American patriots who 
have watched him violate the principles and 
clear provisions of that noble document — 
especially galling to all who have read the 
President’s speech to "student internes" at 
the White House on August 28, 1962. “Stu- 
dent internes" are students who had govern- 
ment jobs in Washington during the summer 
of 1962. President Kennedy said: 

“Well, the American Constitution is an ex- 
traordinary document... but it has required 
men to m ake it work, and it still does today. 

fter all, the Constitution was written for 
an entirely diferent period in our nation’s 
history. It was written under entirely differ- 
ent conditions. It was written during a period 
of isolation. It was written at a.time when 
‘there were thirteen different units which had 
to be joined together and which, of course, 
were extremely desirous of limiting the cen- 
tral power of the government. 

“That Constitution has served us extremely 
well, but all of its clauses, the general welfare 
and due process and all the rest, had to be 

‘interpreted by man and had to be made to 
work by men, and it has to be made to work 
todzy in an entirely different world from the 
day in which it was written." 


Kennedy’s remark about “government of 
laws, and not of men,” in his September 30 
television speech, directly contradicts his re- 
marks of August 28 to the "student internes.” 
Obviously, he has no respect for the Consti- 
tution as a contract of government — but 
thinks it 15 something to be stretched and re- 
interpreted at will to serve his own ambitions 
and lust for power. + 


B 
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Honor and Petrtotism 


ln his September 30 television speech, 
Kennedy spoke of honor. His real concept of 
honor was revealed by his action in April, 
1961: calling off air-cover, which he had 
promised, for Cuban patriots on the beaches 
at the Bay of Pigs, thus leaving them to be 
slaughtered. 


Tn his speech, Kennedy spoke of patriotism. 
His real concept of patriotism was revealed 
by his behavior on December 16, 1961, 
when he was publicly welcomed to Venezuela 
by Romulo Betancourt, the communist presi- 
dent of that nation. Betancourt’s welcoming 
speech was an insulting tirade against the 
United States (but filled with personal praise 
for Kennedy and Franklin D. Roosevelt). 
Kennedy listened to these insults against his 
nation with solemn approval, and then spoke 
(on that occasion and on other public occa- 
sions while he was in Venezuela) of Betancourt 
in terms of extravagant praise. 


interposition 


Te is almost universally (and inaccurately) 
reported that Governor Barnett was trying to 
make the State of Mississippi superior to the 
federal government, by “nullifying” a law of 
the land. 


As pointed out before, there is no law of the 
land involved. Furthermore, Governor Barnett 


' was not invoking the doctrine of nullifica- 


tion — the doctrine that a state can nullify a 
law of Congress. Barnett was invoking the 
doctrine of interposition, enunciated by James 
Madison and Thomas Jefferson, when they 
wrote the Virginia and Kentucky Resolutions 
early in the 19th Century. 


The Father of our Constitution — James 
Madison — believed that the final arbiter of 
the meaning of the Constitution is not the 
Supreme Court or any other branch of the 
federal government: it is the people in the 
states. The federal government did not form 
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the union and create the states. It was vice 
versá. The states formed the union and created 
the federal government. 


Final authority in a vitally important con- 
.titutional question must rest in the creator 
— not in the creature. 


T 

James Madison and Thomas Jefferson held 
that the Constitution is a compact, or con- 
tract, between sovereign states, 


What can be done if the federal government 
violates the contract? Jefferson and Madison 
held that when the federal government, in a 
case of palpable importance, violates the Con- 
stitution (breaks the conttact which created 
the federal government), the states have the 
right and the duty to interpose their sovereign 
authority to protect their citizens against the 
unconstitutional power of the federal gov- 
ernment. 

This causes a direct clash of authority: 
federal government versus state governments. 


70 А $ 
Who is to be the arbiter? 


It is silly to say that the Supreme Court 
should be the arbiter, because the Supreme 
Court is a branch of the federal government. 
If you thought you had a legal claim against 
someone, would you think it sensible or just 
if that person's lawyer had absolute power to 
determine the validity of your claim? 


Are the nine Supreme Court justices super- 
human and infallible? What if they make a 
mistake, or willfully distort the meaning of 
our Constitution? Are we without recourse, 
except to beg their reconsideration?' 


Must we, a nation of 186 million pcople, 
be irrevocably bound by the dictates of nine 
appointed men, even when their dictates clear- 
ly violate our basic, document of government? 


According to the doctrine of the Father 
of our Constitution, state governments should 
interpose — should refuse to obey the, court 
decrees which are manifestly unconstitutional. 


If the federal government insists on enforc- 
ing the decrees and state governments insist 
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on not enforcing them, can we resolve the 
clash of authority legally, without calling out 
the army and settling it by brute force? 


Yes; we should submit the question to the 
people themselves. 


Congress should submit a proposed consti- 
tutional amendment saying, in effect, that the 
Supreme Court, in all matters affecting race 
relations, shall be an oligarchy with absolute 
power — and that whatever the Court orders 
must be done. | 


This would legally dispose of the clash of 
authority over the question of racial segrega- 
tion. If the people (through three-fourths of 
the state governments) ratified an amendment 
giving the federal government the power it 
has assumed, the state governments would be 
obliged to back down. 


If the people rejected the amendment, the 
federal government would have to back down. 


Kennedy could have taken the lead in 
demonstrating that we have "a government 
of laws, and not of men.” He could have 
shown the world that America can settle grave 
constitutional questions, involving emotion- 
ally-surcharged issues, by due constitutional 
process. He chose instead to show the world 
that an American President can be as tough 
as Khrushchev: if the people do not humbly 
obey an illicit decree, he will cram it down 
their throats with army bayonets. 


Our Race Relations 


In his September 30 television speech, 
President Kennedy spoke of the “accumulated 
wrongs of the last 100 years of race relations” 
in the United States. 


This is the sensitive point that has divided 
even constitutional conservatives in the United 
States. Many conservatives in the West 
and North privately admit that the federal 
government is acting unconstitutionally and 
tyrannically іп racial-segregation matters. 
They know the President is acting, not because 
of any tender concern for alleged suppressed 
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minorities, but for the political objective of 
commanding for his party the negro votes in 
key northern states. But these same northern 
and western conservatives are' ashamed to 
speak out against these evils, because they 
think southern whites are “morally” wrong 
in their race relations. 


To such constitutionalists outside of the old 
South, I offer a word of warning: if Kennedy, 
under the pretext of protecting minority 
rights, can impose an illegal military dictator- 
ship on the State of Mississippi, he (or some 
other President), under some other pretext, 
can impose the same dictatorship on any other 
state, where the people do not behave politi- 
cally as the President wishes. 


Actually every American, North and 
South, President or private citizen, should cite 
race relations in the United States with pride. 


Look at the facts. 


The negroes, whom New England and Brit- 
ish slave traders brought to the new world, 
were not a civilized people captured and sold 
into bondage. They were barbarians. The evil 
bondage to the white man (to which they were 
subjected in America) was, physically, an 
actual improvement upon the life which they 
had made for themselves in Africa. 


These were the people — illiterate, prop- 
ertyless, with no racial traditions of freedom, 
of culture or of self-government — who, at 
the close of the Civil War were abruptly freed 
without any training or preparation to bear 
the burdens of freedom. 


In one violent step, they, who had never 
developed a civilization of their own, were 
declared equal heirs of a civilization which it 
had taken the white man thousands of years 
.to develop. 


The southern white people, who had the 
main task of helping the negroes assimilate 
an ancient and alien culture, were pauperized, 
demoralized, and embittered by war — a peo- 
ple whose own way ,of life had been shattered 
by military action. 
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Americans in the North were also hurt and 
embittered by four years of savage warfare. · 


Hurt and bitterness were the guiding mo- 
tives of policy during the ten years that fol- 
lowed Lee’s surrender at Appomattox. 


Northern occupation armies forced south- 
ern whites to accept state governments run by 
illiterate negroes and villainous white carpet- 
baggers — governments which, under the 
cover of “law,” despoiled southerners of their 
property, for the benefit of greedy manipula- 
tors behind the governments. 


Slavery was a national sin. The Civil War 
and the conditions following it were part of 
the wages of that sin. 


Here was a problem that only the chemistry 
of time and tolerance and patience and Chris- 
tian love could solve. Yet, it was being solved 
with miraculous speed until alien agitators, 
aided and abetted by venal domestic politi- 
cians, entered the picture. 


Between the 1870's (end of the Reconstruc- 
tion Era) and 1928 (formal beginning of the 
communist program of racial agitation in the 
United States) the American negro made more 
progress than any other people had ever made 
anywhere else in the entire history of the hu- 
man race. They were miraculously advancing 
toward integration into the white man’s cul- 
ture — not integration in the contemporary 
sense of losing their racial identity by full 
amalgamation with the white race, but inte- 
gration in the sense that they began to develop 
a pride in their own race, and (with the white 
man's help) began to build their own cultural 
and educational institutions, establish their 
own businesses, build their own homes, own 
their own land. 


American negroes — thanks to the under- 
standing and sympathetic aid of southern 
whites — were becoming a proud and distinc- 
tive part of the total American population. 


The “race problem” did not become a 
major American tragedy until the Democrat 
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party, under the leadership of Roosevelt and 
Truman, adopted the communist program of 
racial agitation. 


The problem did not become a major na- 
tional disaster — converting peaceful com- 
munities into cauldrons of violence, and 
threatening to establish a military dictatorship 
in the southern states — until modern Repub- 
licans, under the leadership of Eisenhower, 
launched an all-out political struggle to win 


organized negro support away from the 
Democrats. 


Now, both parties are vying for leadership 
in this awful contest for the organized negro 
vote. 


What to Do 


E fective legal action must be initiated by 
Congress. Congress will do nothing until the 
people elect a Congress filled with men who 

' have the patriotism to respect, the sense to 
understand, and the courage to support, the 
Constitution of the United States. 


Such a Congress could bring a bill of 
impeachment against John F. Kennedy, and 
also could impeach Robert F. Kennedy so that 
he could be removed from office and indicted 
for the crimes now being charged against 
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General Walker: seditious conspiracy and 
inciting insurrection in the State of Mississippi. 

Such a Congress would declare the Four- 
teenth Amendment null and void, because it 
was never legally ratified, and then, to dis- 
cover the will of «һе people in this matter, 
would resubmit the Fourteenth Amendment 
for legal ratification or rejection, through due 
constitutional process. 


Such a Congress would enact a law pro- 
hibiting the Supreme Court or any other fed- 
eral court from exercising appellate jurisdic- 
tion in any matter affecting education. 


FOOTNOTES 


а) U. S. News & World Report, October 8, 1962, pp. 57-58 

(2) Dallas Morning News, 10/1/62, p. 1 

(3) Bill Folsom, newsman for WFAA-TV, Dallas, Texas, quoted in 
Dallas Morning News, 10/2/62 
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In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for the degree 
of Doctor of Philosophy in the field of American Civilization. 


In 1942, he took leave of absence from Harvard in order to join the FBI. At the close of the war, he stayed 


in the FBI, rather than return to Harvard. 


He worked as an FBI Agent in all parts of the nation, handling all kinds of assignments. But for three and a 
half years, he worked exclugively on communist investigations in the industrial midwest. For two years following 
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the side of freedom, you can help immensely by subscribing, and encouraging others to subscribe, to The Dan 


Smoot Report. 


Page 328 











SSHUDNOD JO AUVUAIT 'NOISIAIG LdIHOSDNVN AHIL AO SNOLLOSTIOO AHL KONA qa35riaoudsni 


4" 


! 


© 





— E id — 
ULuL3 : | 
LON SOC Re DOT 


і 


Vol. 9, No. 22 (Broadcast 407) june 3, 1963 . Dallas, Texas | m. 





DAN 5МООТ 


PLANNED DICTATORSHIP 


“The way to have good and safe government is not to trust it all to опе; but to divide it among the many, dis- 
tributing to every one exactly the functions Әс is competent to. Let the National government be entrusted with the 
defense of the nation, and its foreign and federal relations; the State government with: the civil rights, laws, police 
and administration of what concerns the State geucrally; the counties with the local concerns of tbe counties and cach 
ward direct the interests within itself. It is by dividing and subdividing these republics, from the great national one down 
through all its subordinations, until it ends in the administration of every maws farm and affairs by himself; ... that 
all will be done for the best. What has destroyed liberty and the rights of man in every government which bas ever 
existed under the sun? The generalizing and concentrating all cares and powers into one body, no matter whether of 
the autocrats of Russia or France or of the aristocrats of a Veuctian Senate.” 


—T homas Jefferson 


Ín June, 1955, the Federal Civil Defense Administration staged Operation Alert, 
a nation-wide rehearsal of what civil defense would do in the event of a nuclear 
bombing raid on the United States which killed around 10 million people. Operation 


' Alert revealed that sudden disaster could cause drastic confusion in the civil defense 


system. It also revealed that absolute dictatorship would emerge before the casualties 
could be counted. ` | 


After receiving reports of the mock casualties in the mock nuclear air raid, in con- 
nection with Operation Alert, President Eisenhower, on June 16, 1955 (without wait- 
ing for reports to see whether normal civil authorities could maintain order) used his 
Executive Power to issue a mock declaration of martial law for the whole nation. 


Comments in the press and in Congress were, generally, unfavorable. To some, it 
was chiling to see how readily a President of the United States would proclaim a 
military dictatorship in time of emergency and disaster. To others, Eisenhower's haste 
to issue a mock declaration of martial law revealed only that the Administration had no 


adequate plan of action— that Eisenhower reached for the weapon of martial law 
because he did not know what else to do.” 
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Hence, the Operation Alert exercise of 
1955 helped create demand for a better plan 
of national action to be followed if the United 
States were suddenly struck a devastating 
blow. 


Tn 195 8, President Eisenhower reorganized 
the civil defense system. He merged the 
Civil Defense Administration with the old 
Office of Defense Mobilization, 
a new agency called the Office of Civil and 
Defense Mobilization. 


President Kennedy scrapped the Eisen- 
hower system and established something 
entirely new. Kennedy says that civil defense 
should not be handled by a separate agency of 
government, but that the multiple activitics 
of civil defense should be handled by the reg- 
ular departments and agencies of government 
— all of their activities to be planned and со- 
ordinated by a small presidential staff. 


Kennedy's Executive Orders 


Os July 20, 1961, Kennedy (by Execu- 
tive Order No. 10952) abolished the Office 
of Civil and Defense Mobilization, immedi- 
ately transferring most civil defense func- 
tions to the Department of Defense. On 
August 1, 1961, Secretary of Defense МсМа- 
mara put Adam Yarmolinsky temporarily in 
charge of all civil defense activities in the 
Department of Defense. Yarmolinsky (whose 
parents are notorious communist-fronters) 
has a record of participating in communist 
activities since his undergraduate days at 
Harvard.” Since the Kennedy Administra- 
tion apparently considers Yarmolinsky indis- 
pensable for other duties in the Defense 
Department, Yarmolinsky was soon replaced 
as head of civil defense activities. The present 
Assistant Secretary of Defense for Civil 
Defense is Steuart L. Pittman. 


On August 14, 1961, Kennedy issued 
Executive Order No. 10958, giving the Sec- 
retary of Health, Education, and Welfare the 
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civil defense responsibility of stockpiling 
medical supplies; giving to the Secretary of 
Agriculture the civil defense responsibility 
of stockpiling food. 


On February 16, 1962, Kennedy issucd 
fen Executive Orders (10995 and 10997 
through 11005) delegating other civil defense 
responsibilities to heads of other departments 
and agencies — Interior Department, Com- 
merce Department, Labor Department, Post 
Office Department, Federal Aviation Agency, 
Housing and Home Finance Agency, Inter- . 
state Commerce Commission, and so оп. 


Tie small presidential staff, which has the 
responsibility of planning and co-ordinating 
the civil defense, activities of the regular 
agencies and departments of government, is 
called the Offce of Emergency Planning. 
Oddly enough, President Kennedy did not 
issue an Executive Order “creating” the Office 
of Emergency Planning and outlining its 
duties until September, 1962 — more than a 
ycar after the OEP had been actively in 
existence. 


On September 27, 1962, Kennedy issued 
Executive Order 11051, “Prescribing Respon- 
sibilities of the Office of Emergency Planning 
in the Executive Office of the President.” 
The most notable thing about this Executive 
Order, however, is that it amended 15 pre- 
vious Executive Orders (5 issued by Truman; 
8, by Eisenhower; 2, by Kennedy himself) by 
deleting references to "Civil and Defense 
Mobilization" and replacing those references 
with “Office of Emergency Planning.” 


The significance of this change in language 
is subtle. In November, 1962, the Eighth 
NATO Parliamentarians’ Conference met in 
Paris, attended by delegates from the parlia- 
ments of the 15 countries belonging to the 
North Atlantic Treaty Orgahization. Thir- 
teen United States Senators (under the chair- 
manship of J. William Fulbright, extreme 
leftwing Democrat from Arkansas); and 
eight United States Representatives (under 
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the chairmanship of Wayne L. Hays, extreme 
leftwing Democrat from Ohio) made up the 
delegation from the American “parliament” 
to the Eighth NATO Parliamentarians’ Con- 
‘ference. 


' Senator Fulbright's official report to the 
Senate on the Eighth NATO Parliamentar- 
ians’ Conference contains a brief section on 
Civil Defense, from which the following is 
quoted: 


“Civil emergency planning is much wider 


in its implications than civil defense. 


‘Whereas civil defense can be considered 
as a purely national responsibility, civil 
emergency planning requires close coopera- 


tion between the NATO Allies.... 


“Although civil emergency planning does 
not'directly encroach on the responsibilities 
of national authorities, nevertheless on a 
number of points the organization of the 
latter will have to take account of the 
formeér's planning and preparations. ® 


Herc appears to be a reason for changing 
“civil defense" and "'defensé mobilization” 
to "emergency planning." It takes our civil 
defense preparations out of the "purely 
national" realm, and makes them part of an 
over-all international plan. 


On February 26, 1963, President Kennedy 
issued nine more Executive Orders (11087 
through 11095) delegating "emergency 
planning" activities to heads of governmental 
agencies not mentioned in previous Executive 


Orders on the subject: Federal Communica-, 


tions Commission, Civil Service Commission, 
Atomic Energy Commission, General Services 
Administration, Federal Reserve System, 
Tennessee Valley Authority, Federal Power 
Commission, National Science Foundation, 
and so on. 


In all, Kennedy has issued 23 Executive 
Orders, dealing with emergency planning, 
which prescribe the lines of authority for a 
total dictatorship to be controlled and co- 
ordinated at the top by a small group of 


- 
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emergency planners in the executive office of 
the President. 


The national police state thus planned 
would be a tighter, more complete dictator- 
ship than any which has ever existed in 
modern times, in communist countries or 
elsewhere. Kennedy's executive orders outline 
a plan, not for protecting the American 
people from suffering and death in the event 
of disaster, but for seizing absolute control 
of every aspect of human life in the United 
States. © 


The Executive Orders, which formally pro- 
claimed the plan, have been published in the 
Federal Register. This is the modern way of 
giving executive proclamations the force of 
Jaw. In the formulation of such “executive 
law," Congress does not deliberate and legis- 
late, in response to the desires of the. people 
and in conformity with grants of power in 
the Constitution. Indeed, Congress has no role 
at all. The President proclaims a law, then 
gives it- statutory force by merely publishing 
it in the Federal Register. 


Thus, President Kennedy, by Executive 
Orders which bypass Congress, has already 
created а body of "laws" to transform our 
Republic into a dictatorship — ас the dis- 
cretion of the President. The extraordinary 
principle (that the President can do anything 
he pleases in time of dire emergency, and 
that the President alone can determine what is 
a dire emergency) was proclaimed by Frank- 
lin D. Roosevelt in November, 1933, and 


reafirmed by the Attorney General — and . 


has never been challenged by the Courts or 
the Congress of the United States.'? 


Can We Trust Our Leaders? 


Ir is a dangerous delusion to feel that we 
can trust our President to tell us the truth; 
trust him not to exercise authority unneces- 
sarily; trust him to act only in the best 
interest of the American nation. 
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Let us not forget what happened on Octo- 
ber 29, 1962. On that day, Arthur Sylvester 
(Kennedy's Assistant Secretary of Defense 
for Public Affairs) admitted that the Ken- 
nedy Administration was giving the public 
false information about Cuba. Sylvester 
‘defended official falsification of the news as 
proper "management" and "control," say- 
ing that the "generation of news" by official- 
dom is *'part of the weaponry that a President 
has" in the “solution of political prob- 
lems" — and that the end of creating, in 
the minds of the people, the correct attitude 
about governmental programs, justifies the 
means. 


Let us remember also President Kennedy's 
statement on May 12, 1963, concerning the 


dispatch of Federal troops to Alabama. The 
President said: 


“This Government will do whatever must 
be done to... uphold the law of the land. ... 
The Birmingham agreement was and is a 
fair and just accord. .. . The Federal Govern- 
ment will not permit it to be sabotaged by a 
few extremists on either side who think they 
can defy both the law and the wishes of 
responsible citizens by inciting or inviting 
violence.” 


Unless there is obvious and significant 
violation of legitimate federal authority, the 
President (under the Constitution) has no 
right to send troops into a state to maintain 


order, except on invitation of the government, 


of that state. In Alabama, the Governor had 
asked the President of to send troops. No 
federal authority was being violated. Тһе 
“law of the land? which the President men- 
tioned was a figment of his own mind — 
because no federal law, or even federal court 
order, was involved. The “Birmingham agree- 
ment" which the President said he would 
enforce with federal troops, was a private 
agreement between whites and negroes, deal- 
ing, primarily, with the question of job 
opportunities for negroes. 
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As to "inciting or inviting violence" in 
Alabama, the President himself was guilty of 
that, by continual agitation of the delicate 
situation, specifically by calling Mrs. Martin 
Luther King to express concern when her 
husband (a professional agitator, with a com- 
munist front and jail record) was behind bars 
for inciting civil disturbance. 

As to the weed for federal troops to sup- 
press violence: the total of human suffering 
"which the race riots have caused in Birming- 
ham is hardly worthy of notice in comparison 
with the continual savage depradations upon 
white people, by negro hoodlums, in the city 
of Washington, D. C. 

In the Alabama affair, the President proves 
that he does misrepresent facts to the people 


and does use illegal and unnecessary power to 
serve his own political ends. 


As to whether the President can be trusted 
to act only in the best interests of the nation 
— note two cases which indicate otherwise: 
El Chamizal and Panama. 


EL CHAMIZAL — The Treaty of Guada- 
lupe, February 2, 1848, established the Rio 
Grande River as the boundary between Texas 
and Mexico. Between 1864 and 1868, the 
Rio Grande eroded a large portion of the high 
Mexican south bank and formed an alluvial 
deposit (about 630 acres in size) on the 
United States side of the river. This occurred 
just south of El Paso, then a small-border 
town. As El Paso grew, it took in the great 
alluvial deposit which came to be called El 
Chamizal. Yn 1895, the Mexican government ' 
made a formal claim to El Chamizal. The 
American government maintained, in effect, 
that the middle of the River was the boun- 
dary line, and that all soil north of that 
boundary line was American soil, regardless 
of how it got there. 


On June 24, 1910, the Mexican and United 
States governments agreed to let an Arbitra- 
tion.Commission (composed of one Mexican, 
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one American, one Canadian) decide whether 
E] Chamizal belonged to the United States 
or to Mexico. The Arbitration Commission 
refused to decide the question. Instead, the 
Commission decided, on June 15, 1911, that 
El Chamizal should be divided between Mex- 
ico and the United States. The United States 
government would not accept that decision, 
which the Arbitration Commission had not 
been empowered to make. 


The issue became dormant for more than 
fifty years, except for an occasional political 
speech. by some Mexican demagogue who 
whipped up hatred for the United States and 
gathered votes for himself by denouncing 


the El Chamizal "land grab.” 


President Kennedy reopened the old El 
Chamizal sore. Trying to win Mexican sup- 


port for his Alliance for Progress, Kennedy. 


quietly opened negotiations with the Mexican 
government, to work out a means of giving 
Mexico the 630 acres of United States ter- 
ritory, which, meanwhile, had become part of 
the downtown section of modern El Paso. 
Kennedy got support from the city govern- 
ment of El Paso and from certain business 
interests there, by promising tremendous out- 
lays of taxpayers money to "compensate" 
the city for the loss of territory.” 


An article in The Dallas Morning News, 
May 28, 1963, reported information, from 
“authoritative sources,” that the United 


- States and Mexico would announce within the 


next few days a settlement of the El Chamizal 
dispute. 

PANAMA — Many events and circum- 
stances (too numerous to review at this time) 
indicate that Kennedy is also planning to 
surrender American control of the Panama 
Canal, either to the government of Panama 
or to a United Nations agency. Following the 
example set by Eisenhower, Kennedy has 
already weakened the American position by 
permitting the flying of the Panama flag 
alongside the Stars and Stripes in the Canal 
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Zone, thus showing a Panamanian “titular” 


sovercignty over our territory. 


As to the question (if there bea question) + 
of whether the Kennedy Administration 
wants a socialist dictatorship in the United 
States — we need only to read one publica- 
tion of the U. S. Arms Control and Disarma- 
ment Agency. 


United Nations officials — realizing that 
the massive outpouring of American tax dol- 
lars (in the United States and abroad) 
rapidly building a one-world socialist system; 
realizing that most of that spending is done 
under the guise of arming to resist com- 
типт; and realizing that the Kennedy 
Administration is determined to disarm the 
United States — grew concerned about the 
reduction of American governmental spend- 
ing which disarmament might bring. 


On September 22, 1961, the UN Secre- - 
tariat requested that the United States furnish 
information on “the economic and social con- 
sequences of disarmament in the U.S.” Ken- 
nedy’s U.S. Arms Control and Disarmament 
Agency prepared a report to reassure the 
United Nations officials. The report, published 
in July, 1962, says, in essence, that disarma- 
ment will not substantially reduce the spend- 
ing of American tax dollars, but will deflect 
those dollars into such programs as social 
security, federal aid to education, urban re- 
newal, financing mass transit systems, expand- 
ing public health and mental health activities, 
and increasing foreign aid channelled through 
United Nations agencies.” 


Only An Emergency Is Needed 


Алу thoughtful person who has watched 
the arrogant and lawless behavior of the Кеп- 
nedy Administration; its studied efforts to 
deccive the people and the Congress; its habit 
of appeasing foreign powers (particularly 
communist and. pro-communist powers) by 
sacrificing American national interests; and 
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its relentless drive toward the total socialist 
state — reasonably fears that Kennedy might 
take advantage of some emergency to make 
himself a dictator, in accordance with the 
plan which his Executive Orders have already 
outlined. 


The Мау, 1963, Wheat Referendum (when 
farmers repudiated Kennedy's farm program, 
in the face of Kennedy's threats and promises) 
is only ‘one of many indications of a growing 
political revolt against the Kennedy Adminis- 
tration. Kennedy has enough cunning to sce 
this. If his prestige and influence continue to 
sink, what will he do in 1964 if he feels he 
cannot win re-election? Will he accept the 


, verdict of elections and surrender the power 


so dear to him? Or will he make himself a 
dictator, by creating an "emergency"? 


VV hat kind of emergency could he create? 

Since the temperament and disposition of 
the President became apparent, in the first 
months of his Administration, there has been 
anxiety that he might arrange a war for the 
United States in 1964, if he felt that neces- 
sary for his own re-election. This anxiety is 
.by no means unfounded. It deepened in late 
1962 when Kennedy made war-like gestures 
about Cuba for the purpose of getting New 
Frontier supporters elected to Congress. 


There is another possible emergency — 
already building up under the senseless and 
ceaseless prodding of the President and his 
brother, che Attorney General: an emergency 
involving racial conflict in the United States. 


Note this grim paragraph from the May, 
1963, issue of H. du B. Reports, a newsletter 
written in Paris, France, by the extremely 
well-informed Hilaire du Berrier: 


“The governments of Western Europe are 
receiving alarming reports which touch on 
America’s internal stability. Their inform- 
ants put it bluntly: A development has taken 
place within the past few weeks which can 
shake America, and a crisis in America can 
endanger the West. The NAACP has con- 
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sistently expressed embarrassment at thc 
violence and anti-White declarations of 
another group, the Black Muslims, who 
preach a distorted mohammedanism under 
the leadership of a former factory hand, 
Elijah Poole, now known as Elijah Muham- 
mad. The NAACP’s moderate leaders have 
acquired both sympathy and support by 
repudiating Black Muslim advocacy of ter- 
rorism and black supremacy. However, ac- 
cording to reliable reports reaching govern- 
ments around the world (though not the 
American public), the NAACP and Elijah 
Muhanmmad's followers have formed a com- 
mon front, which means that the more vio- 
lent leaders have assumed direction. Тһе 
focal points for a sudden, brutal outbreak 
are now New York, Detroit and Chicago, 
Black Muslim strongholds where for five 
years Elijah. Muhammad's lieutenants have 
been organizing an elite militia and' stock- 
ing arms.” 














"Ehe Black Muslims want negro suprem- 
acy, and openly advocate murder of white 
people until all whites in the United States 
are either exterminated or reduced to bond- 
age. The NAACP has made an elaborate pre-. 
tense of “repudiating” the Black Muslims 
movement, but there are many indications ` 
that the МААСР and the Black. Muslims are 
working hand-in-glove: the NAACP warn- , 
ing that if their particular brand of violence. 
is not fully supported, the bloodier violence 
of the Black Muslims is inevitable. 


United States Representative Adam Clay- 
ton Powell (Democrat, New York), negro 
Chairman of the House Education and Labor 
Committee, is a life-member of the NAACP. 
Yet he has openly associated himself with the 
Black Muslims movement. He recently spoke 
gloatingly on a national television program 
about how the negro "has the white man 
running scared.” ? 


The head of the NAACP in Washington, 
D. C. (where negro criminal violence against 7 
white people is creating something akin to 
a reign of terror) said, on a national tele- 
vision program in early May, 1963, that negro 
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violence is coming and that the NAACP will 
promote the violence if whites do not immedi- 
ately give the negro what he demands. 


What does he demand? Absolute legal 
“equality with whites? Not at all! The most 
explosive racial situation in America is not 
in the South, but in New York City — where 
the white man's right to own and dispose of 
private property and his right to choose his 
own associates have been violated to grant 
negroes so-called **anti-discrimination" laws. 
In New York, negroes have no trouble exer- 
cising their voting rights. There are no legal 
‘barriers to school integration. Housing laws 
make it illegal for private realtors to refuse 
rental or sale on racial grounds. And "fair 
employment" laws make it illegal for private 
employers to refuse employment to negroes 
because of racc. 


Yet, the negroes of New York City, prod- 
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ded by Black Muslim and NAACP leaders 
and by men like Adam Clayton Powell, are 
more restless than ever before. Now they are 
demanding enforced social aud economic 
equality with white people — which means 
nothing less than confiscation of the property 
and carnings of white people (whose superior 
abilities give them superior earning power) in 
order to give negroes what they lack innate 
ability to carn. 


= 

din New Rochelle, New York; in Berkeley, 
California; in Englewood, New Jersey; in 
Nashville, Tennessee; in Baltimore, Maryland; 
in Birmingham, Alabama; in Detroit, Michi- 
gan; in Greenwood, Mississippi; in Chicago, 
lllinois; in Washington, D. C. — all across 
the land, racial tensions are growing every 
day. Everywhere, they are being prodded by 
the whole pack of liberal politicians, both 
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WHAT YOU CAN DO 


Washington officialdom uses your taxes for programs that are creating vast cesspools of waste and corruption 
— and dragging our Republic into the quicksands of socialism, But what can you do about it? 


You can help educate and arouse the people who elect men responsible for harmful programs of government. 
When enough other Americans know and care as you do, political action to restore our Republic will come. 


If Lhe Dan Smoot Report was instrumental in bringing you to the point of asking what уои can do about 
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saving the country from: mushrooming big government, here is a checklist for you: Have you urged others to 
subscribe to the Report? Have you sent them reprints of a particular issue of the Report? Have you shown them a 
“Бап Smoot film? Have you ever suggested a Bound Volume of The Dan Smoot Report for use by speakers, 


debaters, students, writers? Have you read and passed on to others апу of the Dan Smoot books — ‘he Invisible 
Government, The Hope Of The World, America's Promise? 


Subscription: 


6 months — $ 6.00 
lyear | — $10.00 


NAME (Please Print) 
— $10.00 


1962 Bound Volume 

The Invisible Government 
Paperback 
Clothback 


The Hope Of The World 


America’s Promise 
Film Cacalogue 
Reprint List 


— $ 3.00 
— $ 5.00 


— $ 2.00 
—$ 550 


— Free 
— Free 
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(Add 296 Sales Tax in Texas) 
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Republican and Democrat, who аге jockey- 
ing for the organized negro vote in 1964. 


This situation could become the “emer- 

» : . 2 ШИР 

gency" which projects John F. Kennedy into 
absolute dictatorship. 


Whar To Do 


т . 

Ae may very well be that President Ken- 
nedy will never try to make himself a dic- 
tator; or involve the nation in war just to get 
‘himself re-elected. Despite the blueprint for 
dictatorship already prepared by Kennedy’s 
Executive Orders; and despite abundant indi- 
: cations that Kennedy is capable of creating 
a pretext for seizing power if he fears defeat 
at the polls in 1964, it is quite likely that 
none of this will happen. But the very 
possibility — however remote — should be 
removed. Congress could remove it, and 
probably would, if there were sufficient public 
demand. 


Congress should abolish (by withholding 
funds, ‘if necessary) the whole federal civil 
defense, and "emergency planning," setup. In 
time of emergency or disaster, individuals and 
communities would be infinitely better off in 
looking after themselves, than in waiting for 
direction and dictation from federal burcau- 
crats. . 


Beyond that, Congress should submit ап 
amendment to repeal the income tax amend- 


* 
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ment. The corrupt, oppressive income tax 
system feeds all the plans for socialist dictator- 
ship in the United States. Cut off the excess 


tax money, and the evil plans will wither and 
dic. 


The public could — that Congress 
enact a law providing that all appropriations 
will be withheld from агу agency of govern- 
ment trying to initiate ағ) program which 
has not been authorized by Congress through 
formal, constitutional, legislative process. 


A Congress which would do that would 
go further, and reverse the settled trend 
toward dictatorship in the United States. 


FOOTNOTES 


а) The Powers of the President as Commander іп Chief of the Army өш 

Navy of the United States, House Document No. 443, 84th Congress, 

June 14, 1956, pp. 14, 137-45 

Military Coll War Education and Speech Review Policies, Hearings 

before the Special Preparedness Subcommittee of the Senate Armed 

Services Committee, 1962, Part IV, pp. 1491-2 

Eighth. NATO Parliamentarians’ Conference, Report to. the Senate 

Committee on Forcizn Relations, April 8, 1963, р, 2) 

"Between che Lines — Emergency Planners," by Edith Kermit Roose- 

velt, The Shreveport Journal, November 17, 1962, p. 2 

(5) “Free Press Maintains Confidence of Public,” AP story by J. M. 
Roberts, The Dallas Morning News, November 1, 1962, Section 1, 
р, 5 

(6) Congressional Quarterly Weekly Report, Мау 17, 1963, p. 783 

(7) “Mexico Seems Sure to Win "Chamizal'" by Walter В. Moore, The 
Dallas Morning News, March 9, 1963, Section 4, p. 2; 35 Million 
Indemnity For *Chamizal’ Seen," UPI dispatch from El Paso, Texas, 
(The Dallas Times Herald, July 18, 1962, p. A-6; Congressional Record, 
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The Dallas Morning News, February 24, 1963, Section 1, p. 16 
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“Would Disarmament Mean a Depression"? by Emile Benoit, The New 
York Times Magazine, April 28, 1963, pp. 16 ff. 
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WHO IS DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and MA degrees іп 1938 апа 


1940. In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for а doctorate 
in American Civilization. 


In 1942, he left Harvard and joined the FBI. As an FBI Agent, he worked for three and a half years on communist 
investigations іп the industrial Midwest; two years as an administrative assistant to J. Edgar Hoover on ЕВІ headquar- 
ters staff in Washington; and almost four years on general FBI cases in various parts of the nation. 

In 1951, Smoot resigned from the FBI and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoot spoke to a national audience, giving both sides of controversial issues. 

In July, 1955, he resigned and started his present independent publishing and broadcasting business —а free- 
enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report, a weekly magazine; 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as an advertising vehicle. 
The Report and the broadcast give only оле sidé in presenting documented truth about important issues — the side 
that uses the American Constitution as a yardstick. Тһе Report is available by subscription; and the broadcasts are 

» available for commercial sponsorship, anywhere іп the United States. қ 

If you think Dan Smoot is providing effective tools for Americans fighting socialism and communism, you сап 

thelp immensely — by helping him get more customers for his Report and broadcasts. 
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WASHINGTON: THE MODEL CITY 


On January 18, 1963, President Kennedy said of Washington, D. C.: 


"Lec us make it a city of which the nation may be proud — an example апа a show 
place for the rest of the world.” 


The remark was strangely reminiscent of one made by President Eisenhower nine years 
before. When the Supreme Court handed down its school desegregation decision in May, 
1933, President Eisenhower, praising the Court, urged Washington, D. C., officials to 
hasten integration of public schools, in order to make the capital city a model for the 
nation. District school officials complied immediately. 


At the time of integration, the District of Columbia school system was rated among 
the best in the nation. Twenty-nine months later — in September, 1956 — a Congres- 
sional subcommittee began an investigation to find out how racial integration of public 
schools was working out. United States Representative James C. Davis (Democrat, 
Georgia) was Chairman of the subcommittee. Mr. William Gerber served as counsel.: 


The following are excerpts: from the subcommittee’s transcript of hearings on September 
19, 1956. 


TESTIMONY OF MR. C. MELVIN SHARPE, PRESIDENT OF THE DIS- 
TRICT OF COLUMBIA BOARD OF EDUCATION: 


MR. GERBER: Mr. Sharpe, prior to September of 1954 under what system were the 
District of Columbia schools operated? 


‘MR. SHARPE: They were operated on what we call the dual system of schools. We 


_had Division 1, which was to designate the white schools, and Division No. 2, designated 
for colored. 


THE DAN SMOOT REPORT, a magazine published every week by The Dan Smoot Report, Inc., mailing 
address Р. О. Box 9538, Lakewood Station, Dallas 14, Texas, Telephone TAylor 1-2303 (Office Address 
6441 Gaston Avenue). Subscription rates: $10.00 а year, $6.00 for 6 months, $18.00 for two years. For first 
class mail $12.50 a year; Бу airmail (including APO and FPO) $14.50 a year. Reprints of specific issues: 1 


copy for 254; 6 for $1.00; 50 for $5.50; 100 for $10.00 — each price for bulk mailing to one person. Add 
2% sales tax on all orders originating in Texas for Texas delivery. 





Copyright by Dan Smoot, 1963. Second class mail privilege authorized at Dallas, Texas. 
No reproductions permitted. 
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MR. СЕКВЕК:... did the two school sys- 
tems... have access to the same curriculum? 

MR. SHARPE: They did. 

MR. GERBER: Did they have access to the 
same textbooks? 

MR. SHARDE:...1I had every reason to 
believe that there had been no discrimination 
whatsoever in the textbooks, the schools, build- 


ings, teachers and whatnot: We had a very: 


eminent man in charge of Division 2...а 
colored man....I thought he did an 
admirable job. 

MR. GERBER: How long after... [the 
Supreme Court decision of May 17, 1954] 
was handed down did the Board of Educa- 
tion vote to integrate the District of Columbia 
schools? 

MR..SHARPE: ... within two weeks. 


MR. GERBER: Mr. Sharpe, do you find 
that, after the schools were integrated, a great 
many white children... withdrew from the 
public schools? 

MR. SHARPE: I did. 

MR. GERBER: Where did they go?... 


MR. SHARPE: ...to Virginia and Mary- 
land, and... private schools... . 


MR. GERBER: ... Was it the contention 
oi the proponents of integration... that in- 
tegration would reduce the cost of operation 
of the schools? 


MR. SHARPE: Yes, sir; that was the profes- 


sional advice we received. 


MR. GERBER: That professional advice, 


you found, was all wrong? 
MR. SHARPE: That is right. 


DEPOSITION OF MR. JOHN PAUL 
COLLINS WHO WAS TOO ILL TO AP- 
PEAR BEFORE THE COMMITTEE: 


My name is John Paul Collins. After 54 
years in the District of Columbia school sys- 
tem, I retired last year as a result of ill health 
directly attributable to the conditions that 
developed in Eastern High School after the 
integration of the District Schools. During my 


5... з 
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tenure in the District school system I served 


as principal at Anacostia High School and 
Eastern High School. 


After integration of the schools in 1954, 
...the problem of discipline was tremen- 
dous.... 


At times, I heard colored girls at the school 
use language that was far worse than I have 
ever heard, even in the Marine Corps. 


White children manifested a spirit of co- 
operation to help the colored children become 
acclimated, but these efforts were not particu- 
larly successful. 

Fighting, including several knifings, went 
on continuously... . 

There have been more thefts at Eastern in 
the last two years than J had known in all my 
30-odd years in the school system. A teacher, 
still active at Eastern, told me recently that 
stealing is now so rife at the school that it is 
no longer practical to attempt to report all 
stealing incidents. 


There were many sex problems during the > 
year following integration. ... I overhead two 
colored boys making obscene remarks about 
white girls who were passing in the hall. I 
promptly suspended the boys, until such time 
as I could get satisfactory assurances from their 
parents that they would discontinue such con- 
duct. My authority to do this was questioned 
by the administration, but I stuck to my guns. 


White girls complained of being touched by 
colored boys in a suggestive manner when pass- 
ing them in the halls. One white girl left school 
one afternoon and was surrounded by a group 
of colored boys and girls. One of the colored 
boys put a knife at her back, marched her 
down an alley and backed her up against a 
wall. While the group debated as to whether 
they should make her take her clothes off, she 
broke away and ran home. ..., 


On another occasion a colored. girl com- 
plained to me that a colored boy had exposed 
himself to her in the classroom. I got hold of 
the boy and found him to have a record of 
sex offenses, and recommended that he be re- 
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moved from Eastern. This recommendation 


was accepted. 

Never in all of my experience have I ob- 
served such filthy and revolting habits in the 
lavatories. Some of the urinals were completely 
torn away from the walls. Nothing like this 
had ever occurred prior to integration. ... 


Colored children have been known to forge 
names at the school bank. 


There were a dozen or more colored girls 
who became pregnant during my last year at 
Eastern. ‘Pregnancy among white girls was 
very rare, and had occurred only in isolated 
instances. | 


Superintendent Corning ordered all school 
records to be kept without regard to race. This 
order was repeated several times during the 
school year. 


The colored students dominated the failing 
groups, which were much larger than any year 
before integration. . 


The average colored student cannot keep 
up with the average white students dcadem- 
` ically.. 


I can say from experience that integration 
has brought about a lowering of public-school 
standards and student academic achievement 
in the District public schools. It has created 
problems of discipline that have disrupted edu- 
cational processes. It has created grave social 
problems that cannot be solved under existing 
circumstances. ... 

TESTIMONY OF MR. HUGH 
STEWART SMITH, WHO HAD BEEN 
PRINCIPAL OF JEFFERSON JUNIOR 
' - HIGH SCHOOL, WASHINGTON, D.C., 
FOR 26 YEARS: 


MR. GERBER: Prior to integration, was 
this an all-white school? 

MR. SMITH: Yes. 

MR. GERBER: Mr. Smith, what was the 


percentage of white and colored in your school 
last year? 


MR. SMITH: About 55 per cent Negro; 
45 percent white. ... 


Е MERC EN 
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MR. GERBER: Mr. Smith, after the in- 
tegration of the school systems here in the 
District of Columbia, did you encounter any 
unusual disciplinary problems? 


MR. SMITH:...you get many of these 
[colored] children who thought that you got 
what you wanted by fighting. We had a great 
deal of attempting to get, let us say, small bits 
of nioney from children at lunchtime. ... I 
think we had threats for the first time, to both 
the person and property of teachers. . . . 


MR. GERBER: Does the disciplinary prob- 
lem... have any effect on the teachers’ being 
able to teach? 


MR. SMITH: Any time you have discipline 
problems, that happens. That is one of the 
areas that I think we have been unable to en- 
tirely cope with in our public schools. We have 
no way to put these children who are vicious 
out of the school, for any reason at all. The law 
says they are to be in school until they are 16 
years old. 

MR. GERBER: Mr. Smith, did you find 
that the Negro pupils that came to your junior 
high school from the colored schools were 
properly graded? - 


MR. SMITH: I can't tell how they were 
graded in the, elementary school, but the chil- 
dren who came to me were very much retarded, 
far more than our white children had been. 
Also, many of them had been passed when ney 
hadn’t gone to school. . 


We had a few children sio were in our top 
group, but had I gone completely on the 
records of achievement, even those few colored 
children in that top group would probably 
not have been able to be there... 


MR. GERBER: Mr. Smith, has there been 
a difference in the I.Q. of the students that you 
had previous to integration, and what you have 
got now? : 

MR. SMITH: Yes, sir; that has fallen every 
year. I think that I would like to have you 


realize that I am in a part of our city which ' 


has always been a low economic area. It has 
always been that. But 10 years ago we had an 
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average І.О). for the school of 96, and this year 
it has dropped down to 85. With the incoming 
seventh grade, the average is 82, so it is still 
going down. 

MR. GERBER:...Don't you think that 
the... upper-grade students have suffered 
educationally as a result of being mixed with 
these lower-achievement students? 


MR. SMITH: Not in the junior high school. 
We...group children according to their 
achievements. Іп the top group, even when we 
began integration, we had frankly only a few 
Negro children who achieved what the white 
children were achieving, and they went into 


the group, but the bottom groups were almost. 


entirely Negro children. . . . 


CONGRESSMAN WILLIAMS: Do you 
notice a difference in white children's rate of 
achievement coming from those same neigh- 
borhoods, with the same economic status as 
their colored neighbors? 


MR. SMITH: Yes. 
CONGRESSMAN WILLIAMS: Then, on 


the basis of that, could you say that environ- 
ment and economic status are not the sole con- 
tributing factors to that condition? 


MR. SMITH: Yes, sir. 


TESTIMONY OF MRS. HELEN К. 
-MAGUIRE, PRINCIPAL OF DAVIS 
ELEMENTARY SCHOOL, WASHING- 
TON, D. С.: 

MR. GERBER: Mrs. Maguire... what [is] 
your school population? 

MRS. MAGUIRE: ... about 775.... It is 
about 90 [per cent] colored and 10. per cent 
white. ... Апа two years ago it was a white 
neighborhood. Е 


MR. GERBER: What is it now? 
MRS. MAGUIRE: Well, it is mostly a 


colored neighborhood. And it will be, as soon 
as the people can sell their houses. They are 
all for sale. All the white people's houses. . . . 

MR. GERBER: Mrs. Maguire, did you have 
any trouble about the demotion of a child in 
your school last year? 


SM 
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MRS. MAGUIRE: Not last year, but the 
first year I had onc little boy who was a dis- 
turbance. He was an emotional problem. Не 
did absolutely nothing in the classroom but 
upset the classroom. And I put him from a 
first grade to a kindergarten, simply to study 
him. I didn't know what to do with him. He 
upset everybody in the classroom. And I said 
to the kindergarten teacher, "Let's put him 
here and let him come three hours a day, and 
maybe we can find the best place for him.” 


MR. GERBER: And what happened about 
that? Did you get a call from anybody about 
it? 

MRS. MAGUIRE: I got a call from the 
mother first, asking me about it, and I wrote 
her a note and explained why we were doing 


it. And at 3 o'clock in the afternoon, after | 


school was dismissed, I got a call from a Dr. 
Knox, I think it is, from Howard University. 
And he was head of the — he told me that 
he was head of the educational committee for 
the NAACP and that he wanted to know why 
I had put this child back. And the mother had 


called him, he said, and he was very adamant . 


as to why I had put the child back to the 
kindergarten. The child was old enough to be 
in the first grade, and "that is where he should 


be ээ 


And I said, "Well," — I tried to explain to 
him the conditions. 


But I said, “Dr. Knox, I have been in the 
school system 3$ years, and you are the first 
person from any organization that has ever 
questioned what we do to children when we 
are trying to do the best we can." 


And so he talked on, and he said, "Still, chat 
child should be in the first grade. He is old 
enough to be in the first grade, so you put 
him there." 


He said, "I will give you three days, and 
then you will hear from me again." 


Well, you can imagine the condition I was 
in.... It was the first time anything like that 
had ever happened to me, and I really was very 
upset. I didn’t do it. I studied the child. And 
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when I made my study, I put him where he 
should be.... And I didn't hear any more 
of it. : 


CONGRESSMAN WILLIAMS: Mrs. Ма- 
guire, would you... venture an opinion as to 
whether the level of school achievement, on 
the average, is as good today among the stu- 
dents as it was two years ago? 


MRS. MAGUIRE: Oh, no. It isn't. It is way 
down. And the teachers are saying to me, “We 
have just got to lower everything we do." And 
the spark is gone. . .. 


TESTIMONY OF MRS. KATHERINE 
REID, TEACHER AT TYLER SCHOOL, 
WASHINGTON, D. C.: 

MR. GERBER: Do you remember approxi- 


mately how many children you had to teach 
last. year? 


MRS. REID: I had 41 children, 31 colored. 


MR. GERBER: And 10 white? 
MRS. REID: Yes. 


MR. GERBER: Mrs. Reid, did you find any 
disciplinary problem in your class and in your 
school, after the schools were integrated, that 
you didn't have prior to integration? 


MRS. REID: I found it very difficult. White 
teachers are not supposed to use corporal 
punishment, and I found it very hard to make 
the colored children do what I told them. And 
one day I was talking to a little colored girl, 
and one of the colored boys said, “Miss Reid, 
why don’t you stop talking to her and bat her 


_over the head, the way her last teacher did?" 


. . I did find them hard to control. 


MR. GERBER: Did you have any sex prob- 
lems in your third and fourth grades in that 
elementary school? ... 


MRS. REID: Well, I had a colored boy 
who was very fresh with a little white girl. 
And I spoke to the little white girl and told 
her to go back to her seat and told the colored 
boy to take his seat, and he said, "Don't you 
want us to be friends?" And I said, "Yes, I 
want you to be friends, but right now I want 
you to work and do your school work, and 
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this has nothing to do with what you have 
been doing.” 

And then I had a colored boy who exposed 
himself to a white girl. He did it several times. 

Finally, in exasperation, I said to the white 
girl, “Just don’t look.” 

CONGRESSMAN DAVIS: Is that a con- 
stant thing, then, this sex situation? ... 


MRS. REID: Well, I wouldn't say it was 
constant. . . . I had these two incidents which 
stand out in my mind. There were plenty of 
others in the bathrooms, in the lavatories. I 
mean, teachers were constantly on guard. But 
I wouldn't want to use the word “constant.” 


CONGRESSMAN DAVIS: Was last year 
the first year those conditions had existed? 

MRS. REID: Well, last year was the first 
year І had colored children. I don’t remem- 
ber any particular ones with white children, 
of that particular kind. 

MR. GERBER: Did you have any destruc- ` 
tion of property there in the school that you 
didn't have prior to integration? 

MRS. REID: Yes. Books, pencils; the books 
were terrible. I mean, their misuse of books. 


MR. GERBER: You mean the students 
would steal books? 


MRS. REID: I mean they would bat each 
other over the heads with the books. 


TESTIMONY OF MR. ARTHUR 
STOREY, PRINCIPAL OF THE Mc- 
FARLAND JUNIOR HIGH SCHOOL, 
WASHINGTON, D. C.: 


MR. GERBER: Mr. Storey, what was the 


school population at McFarland last year, do 
you recall? 


MR. STOREY: Our maximum enrollment 
last year was about 1,300....1 would esti- 
mate it is between 60 and 70 per cent 
[colored]. . 


MR. GERBER: Mr. Storey, can you tell 
us about some of the disciplinary problems 
you had last year? 
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MR. STOREY: Yes. They would be such 
things as stealing, boys feeling girls... dis- 
obedience in the class room, failure to obey 
teachers, carrying knives, and that type of 
thing. 

MR. GERBER: I will ask you if during last 
year it was necessary for you to have the police 
at the school? 


MR. STOREY: Oh, уеѕ.... 
CONGRESSMAN WILLIAMS: Did you 


find it necessary during your entire tenure as 
principal to request police assistance... to 
keep order, prior to...integrating the 
schools? 

MR. STOREY: No, sir. 


CONGRESSMAN WILLIAMS: Could you 
tell us from... memory how, many times іп 


1955... уои found it necessary to request 


police assistance? 


MR. STOREY:...I imagine around 50 


times. 


The Horror Spreads 


The Supreme Court's Mallory Case deci- 
sion in 1957 made matters even worse. Andrew 
R. Mallory, a 19-year-old-negro, confessed to 
raping a woman in the cellar of her apartment 
house (where he caught her while she was do- 
ing the family washing). Mallory was tried 
and convicted in a Washington District Court. 
His conviction was upheld by the Court of 
Appeals. 


The conviction wås reversed by the Supreme 
Court in a unanimous opinion written by 
Justice Frankfurter, who referred to the con- 
fessed rapist as a "19-year-old lad." The Su- 
preme Court did not suggest that there was any 
doubt about Mallory’s guilt. There was no 
question of police brutality or third-degree 
treatment. The Supreme Court caused Mal- 
lory to be set free and go unpunished for his 
crime, merely because the police had ques- 
tioned him before his formal arraignment. The 
decision means that Washington police cannot 
question a suspect before he is formally arrested 
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and arraigned unless the suspect agrees. If he 
is arrested, he cannot be questioned at all, with- 
out his consent. 


When police are prohibited from ques- 
tioning suspects — particularly in such crimes 
as rape, where material evidence of guilt is 
often non-existent or extremely difficult to 
obtain — police are almost helpless to afford 
society adequate protection. Since the Mallory 
case decision, hideous incidents have become 
commonplace in our nation’s capital. 


A congressional secretary was stabbed and 
robbed by a negro while she knelt to pray in 
St. Peter’s Catholic Church on Capitol Hill. 
The wife of a general was attacked in her bath- 
tub, by a negro who had broken into her home. 
Two negroes broke into an apartment at mid- 
day and attacked the granddaughter of a 
Washington official. A retired minister’s wife 
was criminally assaulted in her own home.’ 
Mrs. Brooks Hays, wife of a Special Assistant 
to the President, was robbed and injured by 


a 17-year-old negro who forced his way into . 


her bedroom. 


A 79-year-old colored Baptist preacher, 
living in retirement in Washington, took a 
stroll in his neighborhood one Saturday eve- 
ning after dinner. Four young negroes robbed 
him and beat him to death. The killers got 
$1.29 — which they spent on cakes and soft 
drinks immediately after leaving the old man 
dying on the street. There were several wit- 
nesses to the murder, but none offered the old 
man any help, and none would offer the police 
any help in identifying the murderers, 
Whether the witnesses were afraid or in- 
different, no one really knows.” 


These are typical of recent incidents which 
came to public attention. 


On Thanksgiving Day last year, 48,000 
spectators attended a high school champion- 
ship football game at District of Columbia 
Stadium. The rival teams were from St. John's 
Catholic High School (practically all-white) 
and Eastern High School (practically all- 
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А negro arrested for robbing liquor stores or send their children to private schools, or 
: in daylight explained he prefers daytime opera- elsewhere. 
': tions because he is afraid to carry money on 


| sehr 9 Apologists for the situation claim that the — ' 
the streets at night. 


negroes behave as they do, because they have : 


Venereal disease is reaching epidemic pro- ^ been mistreated in the South and have never 

' portions among Washington teenagers. Prac- had a chance; but the truth is that policies of 
© tically all of those infected are negroes. One the federal government —in the hands of 
out of every § children born in the nation’s politicians, both Republican and Democrat,, 
capital is illegitimate: 92% of the illegitimates | who degrade the whole nation by bidding for 

are negroes. In 1961, Washington's crime rate | negro votes — have created the ugly sore in 

was up 4196 over the 1958-1960 average; the Washington, D. C. And the sore is rapidly 

. national increase for that period was 14%. spreading, through cities all across the land — 


with the President of the United States him- 
Negroes constitute 85% of the public self encouraging a lawless minority to insur- 


school population in Washington. Hence rection and civil disturbance which threaten 
almost total segregation is again in effect, nine — '? become bloody revolution. 
years after Eisenhower ordered immediate, NEXT WEEK: More on the racial problem. 
* compulsory integration as a means of making { . 
the Washington school system а model for the » " 
nation. Schools that were all white are now dandis y 


(1) “Congress Hears — How Mixed Schools Are Working In Washington," 


all negro. A few predominantly-white schools U. S, News & World Report, September 26, 1956, рр. 98-107 


A vs . é * (2) Statement by U. 5, Senator William Е. Jenner. (Republican, Indiana) . 
remain — in expensive neighborhoods where se Senate Internal Security Subcommittee, August 7, 1957 
D < " : (3) The Evening Star, Washington, D. C., April 19, 196) 
од сара — — (4) Remarks of U. S. Pte eu Wilian В. Widnall (Republican, 
у Я ive. 1 Ча; New Jeescy), Congressional Record, March 18, 1965, pp. 4209-11 
уса ny persons ive ле ew white children (5) "The Might in the Nation's Capital," U. S. News c World Report, 
, who remain in predominantly-negro schools Febery M, 1963, сн идее КЫЫ 
КЕ 6) “Washington, D, C, — Р i Si iy," испее Knebel, 
' belong to families who cannot afford to move Mi rice НАНЫ ыы ыы 


Louk Magazine, June 4, 1963 
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WHO IS DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and МА degrees іп 1938 and 
1940. In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for a doctorate 
in American Civilization. : 

Іп 1942, he lefet Harvard and joined the FBI. As an FBI Agent, he worked for three and a half years on communist 
investigations in the industrial Midwest; two years as an administrative assistant to J. Edgar Hoover on FBI headquar- . 
ters staff in Washington; and almost four years on general FBI cases in various parts of the nation. 

Ја 1951, Smoot resigned from the FBT and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoor spoke to a national audience, giving both sides of controversial issues. б, 

. In July, 1955, he resigned and started his present independent publishing and broadcasting business --а free- 
enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report, a weekly magazine; 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as an advertising vehicle, 
The Report and the broadcast give only опе side in presenting documented truth about important issues — the side 
that uses the Americatr Constitution as a yardstick. The Report is available by subscription; and the broadcasts are 
available for commercial sponsorship, anywhere in the United States. 

If you think Dan Smoot is providing effective cools for Americans fighting socialism and communism, you can 
help immensely — by helping him get more customers for his Report and broadcasts, 
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CIVIL RIGHTS ACT OF 1963 


Ош February 28, 1963, President Kennedy asked Congress for legislation in the field of civil 
rights which would: 


(1). provide federal referees to supervise voting in areas where any colored person had brought 
suit claiming he һай been denied Ше right to vote; 


(2) require such suits to be given preferential treatment in the federal courts; 


(3) prohibit, in elections involving federal offices, the application of different tests and 
*. standards to different voter applicants; 


Q (4) eliminate state literacy qualifications for voting, by providing that completion of the 
: sixth grade must be taken as presumption of literacy; 


(5) expand the authority of the Civil Rights Commission and extend its life beyond No- 
ı vember 30, 1963, when, under present law, it is due to go out of existence; 


(6) give special federal technical and financial assistance to school districts in the process of 
desegregation." 


One of the most important powers of state governments is that of setting voter qualifi- 
cations. No subject was more thoroughly debated during the Constitutional Convention of 1787. 


When an illiterate, shiftless, propertyless, irresponsible individual (of any race) has as much 
voice in selecting national rulers and in changing the organic law of the nation (amending the 
Constitution) as an industrious, thrifty, productive individual, what is to prevent the dregs and 
drones of society from plundering hard-working and productive citizens? Politicians can fan 


THE DAN SMOOT REPORT, a magazine published every week by The Dan Smoot Report, Inc., mailing 
address P. O. Box 9538, Lakewood Station, Dallas 14, "Texas, Telephone ТАуіог 1-2303 (Office Address 
6441 Gaston Avenue). Subscription rates: $10.00 a year, $6.00 for 6 months, $18.00 for two years. For first 


class mai] $12.50 a year; by airmail (including APO and FPO) 514. 50 а year. Reprints of specific issues: 1 
copy for 256; 6 for $1.00; 50 for $5.50; 100 for $10.00 — each price for bulk mailing to one person. Add 
> 296 sales tax on all orders originating in Texas for Texas delivery. 





Copyright by Dan Smoot, 1963. Second class mail privilege authorized at Dallas, Texas. 
No reproductions permitted. 
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hatred in low-income groups for middle and up- 
per-income groups, telling the "masses" they are 
poor because they are oppressed; making them be- 
lieve that everyone who has something somehow 
acquired it by evil means; promising to soak the 
well-to-do with taxes for “benefits” to the poor 
in order to redistribute the national wealth and 
guarantee that everyone has his “fair share.” 


The Founding Fathers were aware of this 
danger in "democracy." They had studied the 
record of how it had destroyed ancient civiliza- 
tions — just as anyone today can see how a 
similar situation creates poverty, wild disorder, 
and tyranny in many Latin American nations 
where unscrupulous politicians go into the squat- 
ters' slums, buying votes with promises to pull 
down the high and mighty and to provide free 
and easy living for the masses. 


The Founding Fathers wanted a constitutional 
system in which all — high and low, rich and 
poor, good and bad, lazy and hard-working, 
thrifty and profligate, weak and strong, educated 
and illiterate, stupid and intelligent — all would 
Ье equal before the law; all equally free to lead 
their own kind of life, as long as they did not 
infringe on the rights of others; all enjoying the 
same guarantees against tyrannical oppression by 
their own government. But the Founding Fathers 
felt that the vore — which, in final analysis, is the 
power to set the policies and direct the affairs 
of the nation — should be restricted to mature in- 
dividuals who could understand, and have some 
vested interest in, the necessity of maintaining a 
constitutional system of government,- 


. Hence, there was demand in the Constitutional 
Convention of 1787 that the right to vote be some- 
how restricted to responsible citizens. There were 
proposals that the federal government be assigned 
the role of establishing voter qualifications 
throughout the union. All such proposals were 
based on the fear that individual states might 
grant the voting right to people not ‘quailfied 
to exercise it.” 


The proposals were defeated, however, because 


vm > 


? ! 
аекын, 


- =” 
of a greater fear that pervaded the thinking of 
the Founding Fathers: fear of creating a federal 
government so strong that it could destroy state 


governments and eliminate God-given rights of ` 


individuals, Admitting the eed for voter quali- 
fications which would kecp the power of the 
ballot out of the hands of irresponsible people, 
the Founding Fathers felt that there was a greater 
need to leave this basic attribute of sovercignty 
in the individual states. They rejected all pro- 
posals for constitutional provisions which would 
give the federal government алу authority in 
this field. 


Hence, the President's proposals for federal 
intervention in elections violate the intent, the 
spirit, and the provisions of the Constitution. 





As to the need for action to guarantee quali- 
fied negroes the right to vote — there is no need. 
Throughout the South, voter qualifications 
(whether they be poll tax or literacy require- 
ments) apply equally to whites and negroes. 


The President's proposal for a law requiring 
that civil rights "voting" suits be given prefer- 
ential treatment in the federal courts nullifies the 
constitutional concept of equality-before-the-law. 
Why should litigation by one class or color of 
citizens be given preference over litigation by 
other citizens? 


The President's proposal for special federal 
financial aid to school districts "in the process 
of desegregation” is unconstitutional in the sense 
that all ‘federal aid to education is: namely, there 
is no delegation of power in the Constitution to 
the -federal government for any kind of educa- 
tional activity; and the Tenth Amendment speci- 
fically prohibits the federal government from en- 
gaging in activity for which there is no consti- 
tutional grant of power. Beyond that, the Presi- 
dent's proposal would authorize the very kind 
of discrimination and unequal treatment which 
he says violates the Constitution: disbursement of 
federal funds which all taxpayers pay, not to all 


Page 202 


ААА 


55449800 JO ХЯУЯЯТІ *NOISIAIG 1атно5пнуй ян. 10 5НО11ОЯ11О2 SHL HOWL аялопаочаян " 


e “ 
do XS ELS 


alike; but to arbitrarily selected groups or com- 
munities. 


Phe Civil Rights Commission was created by 
the Civil Rights Act of 1957. It was to go out of 
existence in three years; but Congress, in 1960, 
extended its life for another three years. It is 
now scheduled to go out of existence in Novem- 
ber, 1963; and President Kennedy wants Congress 
to extend it again. In the six years of its existence, 
the Civil Rights Commission has recommended 
one constitutional amendment to institute what 
virtually amounts to universal suffrage." This 
would eliminate the old constitutional provisions 
which leave the establishment of voter qualifi- 
cations as one of the reserved rights of states. The 
Commission has made a large number of widely 
publicized proposals which have had the effect 
of further agitating and inflaming the already in- 
flammatory racial situation in the United States. 


The Omnibus Bili 


On June 19, 1963, President Kennedy sub- 
mitted to Congress a message proposing the Civil 
Rights Act of 1963. This Act would incorporate 
all the proposals of his February 28 message, dis- 
cussed above, plus new proposals which the Presi- 
dent groups under five general headings: (1) 
Equal Accommodations in Public Facilities, (2) 
Desepregation of Schools, (3) Fair and Full Em- 
ployment, (4) Community Relations Service, and 
(5) Federal Programs." 


In one proposal under “Federal Programs,” 
the President asks for authority to withhold fed- 
eral funds, at his discretion, where racial discrim- 
ination exists. This has been widely interpreted 
as a reversal of the stand he took on April 24, 
when he rejected a Civil Rights Commission pro- 
posal that federal funds be withheld from states 
and communities where discrimination exists. Ap- 
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parently, the President did not like the Civil 
Rights Commission proposal because it might 
have required him to withhold all federal aid to 
"offending" states or communities. The Presi- 
dent wants a free hand, and absolute authority, 
to grant or withhold. aid as be pleases — whether 
racial discrimination is practiced or not; and that 
is the broad authority he demands in his Civil 
Rights Act of 1963. 


Under the Community Relations Service of 
his civil rights message, President Kennedy asks 
Congress to authorize a federal board or commis- 
sion (in addition to the Civil Rights Commis- 
sion) which will be formally organized und 
authorized to do what he and Robert F. Kennedy 
have been doing for months — that is, to meet 
with local and state officials, businessmen, leading 


individuals, and private organizations, explain-: 


ing to them the kind of action the administration 
wants and putting pressure on them to comply 


with official policies before conflict erupts into 
public view. 


In his civil rights message, the President boasts 
that officials of his administration have already 
been doing what he now asks Congress to author- 
ize; and he announces that, pending congressional 
action, he will go ahead and create, by Executive 
Order, the very organization he is asking legisla- 
tion for. 


U nder the Fair and Full Employment section 
of his civil rights message, the President proposes 
nothing really new. Rather, he uses the racial 
crisis as an excuse for urging passage of New 
Frontier legislation, and for demanding enlarge- 
ment of programs already in existence. 


MANPOWER DEVELOPMENT AND 
TRAINING PROGRAM: Early in 1962, Con- 
gress passed the Manpower Development and 
Training Act, authorizing the Secretary of Labor 
to determine the number of Americans who 
should be working in any specific industry at 


Page 203. 


- ——— o a —— 





AU t 5 


ya б. 


any given time and place; and authorizing allo- 
cation of tax money for training American youth 
in fields which the Secretary of Labor thinks they 
should be trained in. In his ‘civil rights message 
of June 19, 1963, President Kennedy urges over- 
all expansion of this program. 


YOUTH EMPLOYMENT PROGRAM: On 
April 10, 1963, the Senate passed Kennedy’s 
Youth Employment Act of 1963. This Act could 
create an American counterpart of government 
youth organizations which are essential tools of 
dictatorship in all communist countries, as they 
were in nazi Germany and in fascist Italy before 
World War II. There are strong indications that 
the House of Representatives will kill this Youth 
Employment Act. In his civil rights message, 
‘Kennedy argues that enlargement and passage of 
the Act would help relieve racial tensions. 


VOCATIONAL EDUCATION: A program 
of federal aid for vocational education in high 
schools has been'in existence since 1917, and has 
been enlarged and expanded many times, partic- 
ularly in recent ycars. In his civil rights message, 
Kennedy asks for federal funds to provide part- 
time employment for students in federally-sup- 
ported vocational education schools. 


ADULT EDUCATION: Among Kennedy's 
federal-aid-to-education proposals for 1963 (not 
yet acted on by Congress) is a request for an elab- 


. orate adult education program. In his civil rights 


message, the President requests that his adult 
education program be enacted and enlarged be- 
yond his original proposals. 


PUBLIC WELFARE WORK-RELIEF: In his 
civil rights message, the President requests addi- 
tional federal aid to states for the employment of 
welfare recipients on local public works projects. 


FAIR EMPLOYMENT PRACTICES LAW: 
In his civil rights message, the President renews 
his request for a federal Fair Employment Prac- 
tices Act, applicable to both employers and 
unions, which would outlaw racial discrimina- 
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tion in private employment and in union mem- 
bership. 


In making this proposal, the President admits 
that two-thirds of the nation's labor force is al- 
ready covered by federal, state, and local fair em- 
ployment practices measures of the very kind he 
requests. Such measures have done nothing to re- 
lieve racial tensions or solve racial problems, In- 
deed, the racial problem is at its worst in areas 
that already have fair employment practices laws 
—.Washington, D.C., and New York City, for 
example. Yet the President would violate the 
Constitution to impose upon the entire nation a 
type of legislation which will do infinite harm, 
and no good at all. 


1 the Desegregation of Schools section of his 
civil rights proposal, President Kennedy asks con- 
gressional authority for the Attorney General to 
initiate, in federal district courts, legal proceed- 
ings against school boards and tax-supported col- 
leges — or to intervene in existing cases — when- 
ever the Attorney General receives a written com- 
plaint from any parent or student who says he is 
being denied "equal protection of the laws" be- 
cause of segregation. 


What could be more "unequal" and "discrim- 
inatory" than to give one particular class of citi- 
zen the special privilege of by-passing the normal 
channels of justice which ordinary citizens must 
follow? An agitator or trouble-maker or crank | 
who happens to be а negro can bring public · 
school and college officials into federal court, by 
merely writing a letter to the Attorney General; 
and the agitator will be represented, at no cost 
to himself, by officials апд attorneys of the fed- 
eral government. 


The Equal Accommodations in Public Fa- 
cilities section of the President’s proposed Civil 
Rights Act of 1963 is the most dangerous of all. 
Here, in the President's language, is the essence 
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of this section: 


“I am today proposing, as part of the Civil 


‚ Rights Act of 1963, a provision to guarantee 


all citizens equal access to the services and fa- 
cilities of hotels, restaurants, places of amusc- 
ment, and retail establishments . . . . The 
proposal could give the persons aggrieved the 
right to obtain a court order against the offend- 
ing establishment or persons. 


"Upon recciving a complaint in a case suffi- 
ciently important to warrant his conclusion that 
a suit would materially further the purposes of 
the act, the Attorney General (if he finds that 
the aggrieved party is unable to undertake or 
otherwise arrange for a suit on his own, for lack 
of financial means or effective. representation, 
or for fear of economic or other injury) will 
first refer the case for voluntary settlement to 
the community relations service . . . give the 
establishment involved time to correct its prac- 
tices, permit state and local equal access laws (if 
any) to operate first, and then, and only then, 
initiate a suit for compliance." 

The President is, not clear about the authority 
for such legislation. He hints that the Interstate 
Commerce clause of the Constitution gives the 
federal government authority to eliminate the 
right of a private businessman to select his own 
customers. At another point, the President sug- 
gests that the Fourteenth Amendment may pro- 
vide the constitutional authority. But here is the 
President's key sentence concerning the "author- 
ity" for federal officialdom to eliminate the pri- 
vate property rights of ‘businessmen: 


“ “The argument that such measures consti- 
tute an unconstitutional interference with prop- 
erty rights has consistently been rejected by the 
courts in upholding laws . . . designed to make 


‘certain that the use of private property is con- 


sistent with the public interest.” 


Tn Kennedy's view, an American citizen has no 
right to own and use private property, unless he 
uses it in a way that officialdom considers to be 
consistent witli the public interest. 


Today, it is the demands of racial-agitation 


DU 


1: E 
л танаи Lu 


m m 


groups which fix official notions of what is con- 
sistent, with the public interest. Tomorrow, it 
could be something else: President Kennedy re- 
cently announced that we must adopt a friendlier 
attitude toward the Sovict Union and other com- 
munist countries." It would show a friendly na- 
tional attitude toward communists if all private 
merchants in'the United States were compelled 
to sell merchandise imported from communist 
countries. The Civil Rights Act of 1963 would 
give the President ample authority to order such 


a thing if he should decide that any merchant who ' 


refuses to handle communist goods is not using 
his private property in а way that is consistent 
with the public interest. 


Under authority which he réquests in the pro- 


posed Civil Rights Act of 1963, the President ' 


could order all private employers to hire com- 
munists, if the President should decide that this 
would promote his program of proving to the 
Soviets that America has no ill will for commu- 
nists. The President could order employers to 


. . . . . 
hire, or not hire, Catholics, Jews, Presbyterians, 


Methodists, Mormons, Christian Scientists, athe- 
ists, black muslims, Buddhists: the President 
could compel private businessmen to do anything 
the President wants, on the simple pretext that he 
is requiring the use of private property in a way 
that is "consistent with the public interest." 


Why Now? 


The President used almost 7,000 words to 
present the five-point Civil Rights Message which 
is summarized and discussed above. It is a badly 
composed, hastily written, ill-at-ease document — 
replete with inaccurate statements; contradictions; 
repetitions; flimsy arguments; demagogic appeals 
to the emotions of hate, fear, and shame. 


Why the haste? Some feel that the President, 
after playing a major role in stirring race Feel- 
ing to the danger point, cynically used the dan- 
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дег as a pretext for throwing Congress a civil 


‘rights bill which he knew Congress would not 


. pass— but which would monopolize the atten- 


tion of Congress and thus give the President an 
excuse for the failure of his legislative program 
in 1963. Of 25 Bills listed by Congressional Quar- 


_terly as major legislation, Congress, by June 21, 


had passed only 3: extension of the draft law; ex- 
tension of the "emergency" feed grains bill; and 


, raising of the national debt limit. The latter two 


major bills passed in the House by very close 
votes, and only after extreme pressures had been 
exerted by the administration. 


А Another theory is that Kennedy's proposal of 


the civil rights legislation in mid-June, 1963, was 
part of a calculated effort to keep the public so 
preoccupied with a dangerous domestic issue that 


‚ it would pay little attention to foreign policy de- 


cisions which might, otherwise, cause a storm of 
protest. 


In early 1962, President Kennedy and his Sec- 
retary of Defense made public statements to the 
effect that thé American moratorium on nuclear 
testing (from 1958 through 1961) had left us 
behind the Ѕоуісіѕ іп weapons research and de- 


' velopment. The President said that nuclear test- 
'ing was essential to research, vital to our defenses, 


and that self-interest would compel us to resume 
and continue nuclear testing until, or unless, we 
could negotiate with the Soviets a safe, guaran- 
teed test ban, binding on both sides. Throughout 
1962 and the first half of 1963, Kennedy officials 
engaged the Soviets in fruitless negotiations for 
a test ban treaty, And then, on June 10, 1963, the 
President announced that he had ordered a halt 
to American nuclear tests in the atmosphere, with- 
out any agreement or commitment at all from the 
Soviets.” 
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This announcement — involving a life-or-death 
matter for the nation — made little impression 
on the public: the media of mass communication 
were preoccupied with news about the racial 
crisis, 


Q4Tt MR. . 
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Kennedy could not have been elected in 1960 - 


without the negro vote, which was promised and 
delivered by leaders of racial agitation organiza- 
tions. The President now knows that he has no 
chance of re-election without the support of these 
same agitators. Hence, a plausible explanation for 
the President's sudden decision in mid-June to de- 
mand a civil rights bill is that negro leaders vir- 
tually ordered him to do so. 


Note Adam Clayton Powell's boast that he 
wrote major portions of Kennedy's June 19 civil 
rights message. Speaking in Long Beach, Cali- 
fornia, on June 21, 1963, Powell said: 


"The President had no intention of including 
many of the points that he did in his message. 
I rewrote half of his speech for him the night 
before it was delivered before Congress." 


In all of American history, it would be hard to 
lind anything more shameful than this. Adam 
Clayton Powell has been associated with many 
communist front organizations; he has been crim- 
inally indicted for income tax frauds; his tours 
of foreign nightclubs with his “secretaries,” at 
taxpayers expense, have scandalized the nation; 
and his hatred for the white man has been openly 
expressed and broadcast to the nation. This is the 
man who says he told Kennedy what to put in his 
civil rights message of June 19, 1963. 


Tne Congress of Racial Equality (CORE) 
and the National Association for the Advance- 
ment of Colored People (NAACP) are both 
heavily infiltrated, at the top, with communist 


Page 206 - 


ge 








SS3HONOO JO ANVHSIT 'NOISIAIG LdINOSÜNVH FNL JO 580112311002 AHI нона ачопаонахяя 


4 zu “ 


fronters (Directorates of the two organizations 
are interlocked (officials of one organization be- 
ing officials in the other) ;"' and they are inter- 
locked with the directorate of the National Urban 
League and with the directorate of the Southern 
Christian Leadership Conference — the agitation 
group of Martin Luther King, who also has a 
record of pro-communist activities. The Student 
Non-Violent Coordinating Commlttee is another 
organization militantly active in racial agitation. 


These outfits (indirectly interlocked with the 
Council on Foreign Relations) have learned that 
racial agitation is a profitable activity. Appealing 
for funds to support their “struggle for racial 
equality," they raise huge sums of money. Hence, 
they have developed an intense intra-family ri- 
valry — each one trying to demonstrate, by mili- 
tant activity, that it is more effective and more 
deserving of financial support than others. 


Adam Clayton Powell appears to be striving 
for the role of over-all leader and spokesman; 
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and it is Powell who is bringing the policies of 
all the negro racial agitation. groups into line 
with the policies of the black muslims — a group 
which advocates black supremacy and violence 
against whites." ' 


John F. Kennedy, catering to this crowd, is 
sowing the seeds of hate and violence: the na- 
tion will reap a bloody harvest. 


1; is obvious that President Kennedy's June 19 
civil rights proposal was an act of kowtowing to 
radical negro leaders; but astute observers think 
there was а deeper motive behind the proposal. 


President Kennedy, under the pretext of pre- 
paring the nation for civil defense in time of 
emergency, has already, by executive orders, es- 
tablished a plan for total dictatorship. The racial 
crisis could become the necessary emergency.“ 


After a series of public statements which were 
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WHO IS DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and MÀ degrees in 1938 and 


1940. 1n 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for a doctorate 
in American Civilization. 


Іп 1942; he left Harvard and joined the ЕВ]. As an FBI Agent, he worked for three and a half years on communist 
investigations in the industrial Midwest; two years as an administrative assistant to J. Edgar Hoover on FBI headquar- 
ters staff in Washington; and almost four years on general FBI cases in various parts of the nation. 7 


In 1951, Smoot resigned from the FBI and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoot spoke to a national audience, giving both sides of controversial issues. 


In July, 1955, he resigned and started his present independent publishing and broadcasting business—a free- 
enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report, a weekly magazine; 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as an advertising vehicle. 
The Report and the broadcast gives only ove side in presenting documented truth about important issues — the side 
that uses the American Constitution as a yardstick. The Report is available by subscription; and the broadcasts are 
available for commercial sponsorship, anywhere in the United States. 


If you think Dan Smoot is providing effective tools for Americans fighting socialism and communism, you can 
help immensely — by helping him get more customers for his Report and broadcasts. 
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bound to encourage mob action and violence on 
the part of negro groups, the President suddenly 
proposed a civil rights program which Congress 
(if it has any regard at all for the Republic) 
cannot pass; and then the President, in effect 
(not directly, but in an oblique way), told the 
negro agitators not to engage in any more vio- 
lence wx/ess Congress fails to pass the civil rights 
legislation. 

Could there be a more effective means of fan- 
ning what Kennedy himself calls the “fires of 
frustration” into a raging inferno? ' 


Whar To Do 


Americans who value liberty — however they 
may feel about the racial problem — should storm 
the Congress with demands that the President's 


WHAT YOU CAN 


к 


ur 


боба 


Civil Rights Act of 1963 be rejected, in entirety. 
This Bill mst be defeated. 


NEXT WEEK: More on the racial problem. 


FOOTNOTES 


(1) Тол of President Kennedy's Civil Rights Message, AP dispatch from * 
Washington, The Dallas Times Herald, June 19, 1963, pp. 23-4 B 


(2) “Debates in the Federal Convention of 1787 as Reported by James Madi- 
son," Dacements Ilustrative O] The Formation Of The Union Of The 
American Statet, published as House Document No. 398, 69th Congress, 
Government Printing Office, 1927 


(3) "Civil-Rights Repar on Schools . , . Voting.. 


Housing,” U. S. 
Neus & World Report, September 21, 1959, р. 125 


(4) President Kennedy's June 10 address On World Peace,” 
Quarterly Weekly Report, June 14, 1963, рр. 976-8 
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() The Test Ban: An American. Stiategy о) Gradral Self Miitilziion, by 
Stefan Т. Passony, Congressional Record, March 21, 1963, рр. 4358-70 


(6) "Credit For Rights Message Rewrite Claimed By Powell," ОРІ dispatch 
from Long Beach, California, The Dallas Times Herald, June 23, 1963, 
р. 17А 


(7) "Activities in the Southern States," speech by U. S. Senator James О. 
Eastland (Democrat, Mississippi), containing official records Пот the 
House Committee on Un-American Activities, and Senate Internal Security 
Subcommittee, Congressional Record, May 25, 1961, pp. 8349-63 


(В) Activities of "Тіс Nation of llam" or the Muslim Сьй of Islan, in 
Louisiane, Report No, 3, The Joint Legislative Committee on Un-American 
Activities, State of Louisiana, January 9, 1963 


(9) See this Report, “Planned Dictatorship,’ June 3. 1963, for 3 complete 
discussion of the Executive Orders issued by President Kennedy. 
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Washington officialdom uses your taxes for programs that are creating vast cesspools of waste and corruption 
— and dragging our Republic into the quicksands of socialism. But what can you do about it? 


You can help educate and arouse the people who elect men responsible for harmful programs of government. 
When enough other Ámericans know and care as you do, political action to restore our Republic will come. 


M Tbe Dau Smoot Report was instrumental in bringing you to the point of asking what yon can do about 
saving the country from mushrooming big government, here is a checklist for you: Have you urged others to 
subscribe to the Report? Have you sent them reprints of a particular issue of the Report? Have you shown them a 
Dan Smoot film? Have you ever suggested a Bound Volume of Tbe Dan Smoot Report for use by speakers, 


debaters, students, writers? Have you read and passed on to others any of the Dan Smoot books — The Invisible 
Government, The Hope Of Tbe World, America's Promise? 


Subscription: 6 months — $ 6.00 


l year 


1962 Bound Volume 
Tbe Invisible Government 
Paperback 


— $10.00 


--8 3.00 
--5 5.00 
— $ 2.00 
—$ 50 
— Free 
— Free 


Clothback 
Tbe Hope Of Tbe World 
America's Promise 
Film Catalogue 
Reprint List 
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Mere is the civil rights platform announced by the communist party in 1928, when com- 
munists formally launched their program to create social disorder in the United States by agi- 3 
tating the racial situation: 


D 
1 


“1. Abolition of the whole system of race discrimination. Full racial, political, and social 
equality for the Negro race. 

"2. Abolition of all laws which result in segregation of Negroes. Abolition of all Jim Crow laws. 
The law shall forbid all discrimination against Negroes in selling or renting houses. 


“3. Abolition of all laws which disfranchise the Negroes. 


“4, Abolition of laws forbidding intermarriage of persons of differen: races. * 
© ео 


“5. Abolition of all laws and public administration measures which prohibit, or in practice 
, prevent, Negro children or youth from ает Нац general public schools or universities. 

"6. Full and equal admittance of Negroes to all railway station waiting rcoms, restaurants, 
hotels, and theatres. 


“7. Federal law against lynching and the protection of the Negro masses in their right of sell- 
» defense. 

“В. Abolition of discriminatory practices in courts against Negroes. No discrimination in 
jury service. 


"9. Abolition of the convict lease system and of the chain-gang. 


: “10. Abolition of all Jim Crow distinction in the army, navy, and civil service. 


“11. Immediate removal of all restrictions in all trade unions against the membership of Negro 
workers. 


"12. Equal opportunity for employment, wages, hours, and working conditions for Negro and 
' ploy § 5 5 
white workers, Equal pay for equal work for Negro and white змогке 


THE DAN SMOOT REPORT, a magazine published every week by The Dan Smoot Report, Inc, mailing 
address P. О. Box 9538, Lakewood Station, Dallas, Texas, 75214; Telephone TAylor 1-2303 (office address 
6441 Gaston Avenue). Subscription rates: $10.00 a year, $6.00 for 6 months, 518.00 for two years. For first 


class mail 512.50 a year; by airmail (including APO and ЕРО) 514.50 a year. Reprints of specific issues: 1 
copy for 25(; 6 for 51.00; 50 for 55.50; 100 for $10.00 — each price for bulk mailing to one person. Add 
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tn 1946, President Truman created a Presi- 
dent's Committee on Civil Rights. In October, 
1947, this Committee published a report, recom- 
mending federal legislation to outlaw all dis- 
crimination and segregation based on race, color, 
creed, or national origin. In February, 19-18, Presi- 
dent Truman requested of Congress civil rights 
legislation based on the 1947 Report. Congress 
refused. The Democrat Party put strong civil 
rights provisions in its political platform for the 
1948 elections, and so did the Republican Party.” 


Thus, twenty years after communists initiated 
their program to create racial strife, the two major 
political partics made the race question a primary 
issue in a presidential election. Kennedy's civil 
rights proposals in 1963 go beyond the original 
communist program." 


| Enforcing Equality 

С August 13, 1953, President Eisenhower 
issued an Executive Order creating the Govern- 
ment Contract Committee (with Vice President 
Nixon as chairman). This Committee had the 
responsibility of seeing that business firms with 
government contracts did not permit racial dis- 
crimination in their employment practices. 


On January 18, 1955, President Eisenhower is- 
sued an Executive Order creating the Committee 
on Government Employment Policy, to guarantce 
that all considerations of race be eliminated in 
the hiring of persons to work for the federal gov- 
ernment. 


On March 6, 1961, President Kennedy issued 
an Executive Order abolishing the two Eisen- 
hower committees, and substituting for them the 
President's Committee on Equal Employment 
Opportunity, with Vice President Johnson as 
chairman, The responsibility of this Committee 
is to eliminate racial discrimination in every ac- 
tivity that has any connection, direct or indirect, 
with the spending or lending of federal tax 
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money, Private builders who get FHA, or other, 
loans must not permit any racial discrimination 
in their own employment practices or in the cm- 
ployment practices of their contractors, They must 
sell, rent, or Ісаѕе their real estate without regard 
to racc, Federal agencies must climinate all kinds 
of racial discrimination or segregation; and any 
state or private agencies receiving federal funds, 
and any private firm contracting, or subcontract- 
ing, work for the federal government, must do 
the same. 


Wise fact is, of course, that the federal govern- 
ment has no constitutional authority to lend 
money or guarantee private loans, through FHA 
or otherwise, to individuals or business firms. It 
has no constitutional authority to give tax money 
to state governments for schools, welfare, unem- 
ployment compensation, employment activitics, 
and so on. 


Individuals and state governments — in the 
South and elsewhere — who take illegal federal 
handouts and then complain about illegal federal 
controls have no logic to support their position. 
The way to end this particular aspect of federal 
domination of private and state affairs is to elim- 
inate the federal subsidies which give some 
color of justification for the domination. It is in- 
teresting to note, in this connection, that advo- 
cates of all federal aid programs (particularly 
federal aid to education) incessantly repeat the 
tired old argument that federal help does not 
mean federal control, although every one knows 
better, and can see in the record of current events 
that a primary reason for federal aid is to create 
a pretext for federal control. 


Federal requirements against discrimination 
in the employment practices of private business 
firms working on contracts or ‘subcontracts for the 
government have no basis in thé spirit ог pro- 
visions of American constitutional law. When 
the government buys goods from private indi- 
viduals, or contracts with them to produce goods, 
it has a right and responsibility to require honest 
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and efficient contract fulfillment. It has no right 
to force on the private contractors the social or 
political ideology of reigning Washington official- 
dom. Yet, from 1953 to 1961, Eisenhower and 
© Nixon (through Eisenhower's Government Con- 
tract Committec) ; and since 1961, Kennedy and 
Johnsón (through Kennedy's Committee on Equal 
Employment Opportunity) have used govern- 
, ment contracts as a club to promote their. own 
political ends. 


It is a big club. Federal government spending 
amounts to more than 20% of the Gross National 
Product of the United States. 


State end Local Aciion 


Ën addition to federal efforts, at least 20 states 
(and many municipalities) have laws against 
racial discrimination in private employment, in 
public’ employment, in housing, in schools, and 
in the use of public facilities. 


Most state laws against racial discrimination 
80 to extraordinary extremes. The California 
Fair Employment Practice Act, for example, 
makes it illegal for a private employer to ask a 
job applicant whether he is a citizen of the 
United States — or even to ask him how long 
he has been a resident in this country. 


Since the California Fair Employment Practices 
Commission was created in 1959, over 425 cases 
against private employers have been handled. Опе 
typical сазе involved Lennie L. Andrews, a negro, 
employed as a coach cleaner in the Barstow, Cali- 
fornia, yards of the Santa Fe Railroad Company. 

, Andrews did not like the job of cleaning coaches. 
He asked for promotion to the job of carman. 
` The railroad refused to promote him because he 
had no aptitude for the job he wanted. Shortly 
thereafter (in March, 1960), Andrews was found 
asleep during working hours in a coach he was 
„supposed to be cleaning. He was fired. He com- 
plained to the California FEPC that he had been 
denied the promotion and had been fired because 
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he was a negro. The БЕРС, ignoring the facts 
supplied by the railroad (facts strongly buttressed 
by the cifcumstances that the company bas а large 
number of negro employees who һауе been pro- 
moted on merit and who have not been fired), 
ruled that the company had discriminated against 
Andrews. The FEPC ordered Santa Fe to rein- 
state Andrews in his old job, to give him 10 
months’ back pay, and to promote him at the 
first opportunity. 


Another typical California FEPC case involved 
Clarence B. Ramsey. In January, 1961, Ramsey, a 
negro, applied for a job as shipping clerk with the 
T. H. Wilson Company, a photographic supply 
firm in San Francisco. The company, considering, 
him unqualified, refused to hire him. Ramsey 
complained to the FEPC — which ruled that re- 
fusal to hire Ramsey was an act of racial discrim- 
ination. In. August, 1961, the FEPC ordered the 
company to give Ramsey $2175.50 — which герге- 
sented the amount of money Ramsey would have 


earned in wages from January to August, 1961, 
if he had been hired.” 


These two California cases аге typical of out- 
гарсоиѕ injustices and violations of individual 
rights which are commonplace, not only in Cali- 
fornia, but in all states which have "FEPC" laws, 


Consequences 


Jixisting civil rights programs (of federal, 
state, and local governments) already cover at 
least two-thirds of the total population in the 
United States, according to statements which Presi- 
dent Kennedy made in his civil rights message 
of June 19, 1963. The ostensible purpose of the 
programs is to eliminate racial tensions by abolish- 
ing racial discrimination; Yet, racial tensions are 
infinitely worse now than before any of the pro- 
grams were initiated. The odd distortions of 
"liberal" reason on the race question have had 
incredible consequences. 


On September 24, 1957, President Eisen- 
hower sent a Division of airborne troops to Little 
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Rock, because, he said, "disorderly mobs" in that 
city were “defying the law." No law was involved, 
however. The “disorderly mobs" consisted of 
about 200 housewives and workers, congregated 
on the lawn at Central High School, jeering, or 
stznding in silent protest against а Supreme 
Court order that nine negro children should Ье 
enrolled in Central High (even though a morc 
modern and commodious public high school was 
available to the children in their own ncighbor- 
hood). President Eisenhower interrupted а va- 
cation in Rhode Island and returned to Washing- 
ton for a radio-television speech to the nation 
about the Little Rock affair which, because of 
his action, was emblazoned in banner headlines 
all over the world. 


About midnight on September 25, 1957 (just 


‚ а few hours before Eisenhower's military action 


against the "disorderly mobs" in Little Rock) 


some rcal mob violence crupted in Lone Star, 


Texas. Approximately 1000 strikers (United 
Steel Workers-CIO) jammed entrance gates at 
the Lone Star Steel Company, preventing em- 
ployees who wanted to, work from entering the 
plant. They threw rocks at cars and non-strikers, 
and shouted insults and obscenities at workers 
who approached the gates. It was an "illegal" 
strike — in the sense that the union had not 
authorized it, and management was not certain 
what it was all about. The company obtained a 
court injunction against mass picketing, but the 
strike continued anyway. Company cars were 
stoned, windows were broken. One company 
truckdriver said he was followed by two carloads 
of strikers who fired on him, puncturing a tire on 
his truck. The wife of one non-striker said the 
lives of her children were endangered. A sales 
representative said one hundred strikers mobbed 
his car, trying to turn it over. 


In Little Rock, Arkansas — 200 housewives 
and workers milling around Central High School; 
in Lone Star, Texas, 1000 CIO strikers armed 
with rocks, clubs, and guns doing violence to 
the life, liberty, and property of innocent citizens! 


President Eisenhower did nothing, said noth- 
ing, about the Lone Star, Texas, affair. 


" ағайы, - — 
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i resident Kennedy has displayed the same 
bias. Washington, D. C, has become a place 
where people are not safe on the strects at 
ifight, or even in church or in their own homes, 
unless carefully guarded. Last Thanksgiving Day, 
a small minority of white people in а predom- 
inantly negro crowd at a high school football 
game were savagely mauled by negro spectators, 
after the white football team had defeated the 
negro team. Police were powerless to protect the 
white minority, just as police in Washington are 
generally unable to give the minority white popu- 
lation adequate protection against negro hood- 
lums."' The President could, with constitutional 
authority, use federal troops to protect the pco- 
ple of Washington against lawless violence, since 
the city is in a Federal district; but the President 
has ‘never done ic. 


In May, 1963, however, President ‘Kennedy 
was quick to send federal troops to protect riot- 
ing negrocs in Birmingham — where authorities 
had the situation well in hand and were impar- 
tially enforcing the law; where’ no federal law 
or federal court order had been violated or even 
threatened; where there was no constitutional 
authority for federal intervention. 


It is safe to say that less damage to the persons 
and property of innocent people has occurred in 
all racial strife in the State of Alabama during the 
past ten years, than occurred in thirty minutes on: 
Thanksgiving Day, 1962, at Washington, D. C. 


On June 12, 1963, Medgar Evers, negro field 
representative for the National Association for 
the Advancement of Colored People in: Missis- 
sippi, was murdered in Jackson. The FBI investi- 
gated the crime as a federal case. FBI agents 
identified a suspect and arrested him under au- 
thority of federal civil rights laws, later turning 
him over to state authorities for prosecution on 
a murder charge. 


On June 12, 1963, a white man was killed by 
a negro during a race riot іп Lexington, North 
Carolina. Federal authorities showed no interest 
in this case. 
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On June 12, 1963, two white men were in- 
jured by shotgun blasts fired into their. private 
places of business, during a race riot at. Cam- 
bridge, Maryland. Federal authorities showed no 
intercst in this case. 


On the night of June 12, 1963, 6 negrocs 
stabbed an 18-year-old white boy and raped his 
15-year-old companion in Cleveland, Ohio. Fed- 
cral authorities showed no interest in this case. 


On June 19, 1963, Medgar Evers, the slain 
NAACP leader (an ex-serviceman) was buried 
in Arlington National Cemetery, with all the 
solemn ceremony customary at the burial of a 
national hero. Ў 


‚ Оп June 19, 1963, three white soldiers were 
dragged out of their car in Washington, D. С., 
and beaten by a gang of negroes. One of the 
white soldiers — Edward Betcher — was killed. 
The negroes ran over his body with their car, as 
they were leaving the scene." The FBI did not 
enter this case; and the funeral of Betcher, a mur- 
dered white soldier, was not even reported in the 
press, 


On June 19, 1963, a homemade bomb, thrown 
or placed by unknown assailants, damaged a ne- 
gro church near Gillett, Arkansas. Newspaper 
accounts indicate that the FBI did enter this 
case," 


On the night of June 26, 1963, dynamite bombs 
blasted the homes of two white police officers in 
.Minneapolis. Prior to the bombings, both white 
men had received numerous threatening telephone 
calls from negroes, Federal authorities did not 
enter this case. 


On June 5, 1963, the Dallas Post Office an- 
nounced the promotion of 3 negroes to super- 
visory positions. On the basis of merit, 53 white 
mcn ranked higher than the highest ranking negro 
on the promotion list. 


On July 5, 1963, a San Antonio Evening News 
.columnist quoted local federal officials as saying 
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they had been told to "fill vacancies with nothing 
but Negroes.” The order was given verbally.''"' 
On july 6, various regional federal officials de- 
nied the San Antonio story, by saying that the 
San Antonio officials had “exaggerated what 
we've asked them to do"? 


Concerning negrocs in government service, 
. - e e^ . 
United States Representative Bruce Alger (Ке 
publican, Texas) says: 


“While the negroes comprise only 10 percent 
of the population . . . they already hold jobs, 
especially in government, far beyond this per- 
centage. In Washington, in such agencies as the 
Post Office Department, General Services. Ad- 
ministration, etc, employment for negrocs runs 
as high as 40 to 50 percent"? 


Ën sum: civil rights for negroes, in the eyes of 
politicians hungry for negro votes, means that 
harming a negro is a national disaster which ге- 
quires federal action even when such action vio- 
lates the Constitution; but negro violence against 
whites is a routine matter beneath the notice of 
federal authorities. Civil rights for negroes in 
federal employment means that they must be pro- 
moted above white men who outrank them on 
the basis of personal merit, and must be given 
preference as applicants for employment, even 
though they already hold a disproportionate share 
of all government jobs. 


А . D 
‘Avitators of the racial problem have long 


contended that' they merely want to abolish dis- 
crimination against negroes — to eliminate racial 
consciousness so that negroes will be treated as 
individuals, without regard to their race. Now, 
however, these sime agitators are frankly de- 
manding that negroes be given preferential treat- 
ment because of their race. 


In northern cities, taxpayers are burdened with 
the expense of transportation services to haul 


221 





i 


+ 


SS3HONO) JO ANVHHIT *NOISIAIG 1атид$пнун AHL 


‘ “ 


negro children. miles from their neighborhoods 
so that they can be enrolled in schools with white 
children. 


On June 30, 1963, Martin Luther Кіпр (no- 
torious negro agitator) demanded “discrimina- 
tion in reverse," That is, he wants preferential 
treatment of negroes in the form of financial aid 
from the federal government to provide ncgrocs 
special advantages in employment, education, 
housing, and so on." On July 1, 1963, Lincoln 
Lynch, an official of The Congress of Racial 
Equality, went one step further in demanding 
that negroes be given preferential treatment, not 
only by government but by private organiza- 
tions,‘ 


These negro agitators threaten the nation with 
violence if they do not get the preferential treat- 
ment they demand. 


IN cgro lcaders are now saying that the absence 
of white children from all-negro schools “means 
a shortage of ambitious, education-minded models 
for negro children to copy."'"' This docs coin- 
cide with the findings of scientific rescarch. 


Dr. Audrey M. Shucy, Chairman of the De- 
partment of Psychology at Randolph-Macon 
Woman's College, Lynchburg, Virginia, wrote a 
book, The Testing of Negro Intelligence (1958). 
Dr. Shuey reviewed all extensive psychological 
testing of negroes done in the United States dur- 
ing this century. Her conclusion is that, on the 
whole, negroes have lower IQ's than whites, re- 
gardless of environmental factors, and that there 
are definite intelligence differences between white 
and negro races. 


Dr. Henry Е. Garrett, former President of the 
American Psychological Association and Profes- 
sor Emeritus of Psychology at Columbia Uni- 
versity, says in the introduction to Dr. Shucy's 
book: |. 

"Dr. Shuey concludes that the regularity and 
consistency of the results strongly imply a racial 
basis for these differences. I believe that the 
weight of evidence supports her conclusion." 


impartial foreign observers have come to thc 
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same conclusion. Peregrine Worsthorne, an edi- 
tor of the London Swuday Telegraph, says: 


“То be brutally frank, the most serious and 
ineradicable obstacle to a genuine multa 
society in the United States may be less the 
Southern white man's privileges than the North- 
ern black man's inadequacies.” 





гы 

Хау God can evaluate the worth of human 
individuals or races. It is quite beyond the pro- 
vince of man to know whether any individual 
or race is "superior" to another. Only God knows 
whether negroes have contributed more or less 
than whites to fulfillment of God's plan for 
humanity. Only God knows whether "civiliza- 
tion," as we know it, is better or worse than the 
primitive society of negroes in the jungles of 
Africa. 


In evaluating human accomplishments, the best 
we can do is to usce standards known to us. АН 
of us who are heirs of Western civilization 
(which includes negrocs among us) use such 
words as "progress" and "accomplishment" in 
conformity with the standards of our civilization 
—even when we acknowledge that God's con- 
cept of "progress" and "accomplishment" may 
differ from ours. 

In this context, certain things are obvious. 


— 

It is obvious that Western civilization was 
produced by whites. For primitive living under 
harsh physical conditions, the black man is ob- 
viously better adapted than whites; but for living 
in the white man's civilization, whites are ob- 
viously better adapted than negroes. 


When lcft alone, the negro has never advanced 


Маон a primitive culture. When left alone 


after taking over an advanced white civilization 
(as in Haiti), the negro has rctrograded rather 
than progressed." Nowhere сібе on earth has 
the negro made such substantial progress as in 
the United States, where he has received. extra- 
ordinary assistance from whites. 


--- 


Жа demanding enforced racial mixing so that 
negroes will benefit from association with whites, 
negro leaders inadvertently admit negro inferior- 
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ity; but to justify their demands for preferential 
treatment, they claim that negroes are now cen- 
titled to preference because they always before 
have been oppressed; they claim that negroes are 
backward in our civilization because they have 
never been given a chance. 


This simply is not so. 


Before negro agitation became a major issue 
in American politics, whites (in southern states, 
especially) voluntarily gave negroes preferential 
treatment of the kind that was most beneficial to 
negroes, The prevailing attitude in the South was 
that whites had a responsibility to help negroes. 
White employers would put up with laziness, 
dishonesty, and irresponsibility on the part of 
negro employees that they would not for a mo- 
ment tolerate in whites. White families volun- 
tarily assumed a responsibility for negroes that 
they would never assume for other whites. Whites 
would take financial risks to help a negro which 
they would not think of taking to help a white 
man with comparable resources and credit rating. 
This is why there are more independent, pros- 
perous negro businesses in the southern part of 
the United States than in any other part of the 
world: white men, understanding the negro and 
feeling responsibility for him, gave him special 
help that was not available to anyone else. 


lt is true that for generations following the 
Civil War, great numbers of southern negroes 
were treated like children, because they behaved 
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like children, But, generally, since the end of the 
Civil War, the negro has been. treated оп the 
basis of individual merit. Those who have the 
ability to rise in our socicty have risen, many to 
great heights, where they enjoy all the advantages 
of wealth, fame, and public acclaim that whites 
with comparable accomplishments. enjoy. 


ғ; 

Ehe arrogance of contemporary negro leaders; 
the wide-spread violence against whites and rnass 
defiance of local laws by negroes who are sup- 
ported, encouraged, and defended by Washing- 
ton officials so greedy for power that they arc 
willing to destroy the Constitution and abolish 
the most fundamental rights of all the people in 
order to get the votes of organized negroes in 
key northern cities; the preferential treatment of 
negroes in government employment, and the gov- 
ernmentally-enforced, preferential treatment of 
negro job applicants in private industry, in a 
time of unemployment — these are creating a 
general resentment of whites against negroes that 
did not exist before. The negro in Arncrica will 
soon realize that liberal politicians and agitators 
have led him into disaster. The whole nation will 
suffer. 
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E he most obvious thing that we ought to do 


DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and MA degrees іп 1938 aud 
1940. In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for a doctorate 


in American Civilization. 


In 1942, he left Harvard and joined the FBI. As an FBI Agent, һе worked for three and a haif years on communist 
investigations in the industrial Midwest; two years as an administrative assistant to у. Edgar Hoover on FBI headquar 
ters staff in Washington; and 'almost four years on general PBI cases in various parts of the nation. 


Im 1951, Smoot resigned from the FBE and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoot spoke to a national audience, giving both sides of controversial issues. 


In July, 1955, he resigned and started his present independent. publishing and broadcasting business —a free- 


enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as 


a weckly magazine; 
n advertising vehicle, 









‘The Report and the broadcast give only ove side in presenting documented truth about important issues Ui e 
that uses the American Constitution as a yardstick. The Report is available by subscription; and the broadcasts are 
available for commercial sponsorship, anywhere in the United States. 


If you think Dan Smoot is providing effective tools for Americans fighting socialism and communism, you can: 
help immensely — by helping him get more customers for his Report and broadcasts. 
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| ; about the race problem is to demand that the COMO 
* federal government quit meddling with it. Con- (1) „Маеги Negro. Poll, by John. Pepper, Workers Library 
5 q 5 ! 


gress should reject President Kennedy's civil 
tights program entirely; and it should repeal all 
existing civil rights legislation in order to return 


Publishers, N 








v York City, 1928 

‘Time for. Statesimanship," һу Raymond Могу, 
reed, Marchi 19, 1944; “Perspective: Toward a Civil 
Rights Solution," by Raymond. Мобу, Мечей, | November 
22, 4048 





“Perspective: 


› » (3) For additional information өп President: Kennedy’s 1963. Civil 
to the ideal of ecquality-before-the-law for all : EN Civil Rights | 


persons in our nation. 





Rights proposi 


sce this Report, "Civil. Rights Act of. 1963," 
July 1, 1903. 


(4) The Budget іш Brie]. Jor. 1964 Picea. Year, Bureau of the 


Budgets January 17, 1963. pp. 17-20 








; If this could be done; and if all the federal gov- 0) аА, e 
ernments unconstitutional programs of aiding p ON ITC ды аталы geet 
and meddling in state and local affairs could be (7) АН endek шп San Franciso, The Les Angeles Times, 
stopped, wew ould return to a free and volun- (х) For à dise sjon of. conditions in Washingion, D.C. see this 














Ri port, “Washington: Тіс Model C June 24, 1963. 

tary society in which cach community or state (9) “Five Negroes Held In Soldiers Death, AP story fram 

could handle its own race problem, if any, in its чаг Шын ықы ааа RE 

own хау, This is a slow and long-range approach; (10) РЇ dispatch from Gillett, Arkansas, The New York Times, 

ү. PN ДИС 1 3 June 20, 1965. р. 19 
but it is the only approach that offers any hope (11) "Hire Negroes Only, Reported. U.S. Orden? The Dalee Times 
М ; б. ay. А N 4. М Her, Ad, july б. 1963, p. 1 

of solution for the most dangerous domestic prob- (азу "Offiial Denies SS Unis Told to Hire Only Negroes,” by 

lem in the United States since the outbreak of the REC ыы Mantia Nent July аа Кеш 
* Civil. War. (03) “Washington Repon” by US. Representative Bruce Alger 
' н 


Whites, outnumbering negroes by about 10 to 


Mt . + (15 
1, could vote out of office every politician who is 
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(Republic "n, s). June 22, 1965 

hat sew Turn In Negro. Drive Means". OS. News © 
ШМ. Report, June 17, 1963. pp. 40-7 

) "Dr. King Urges Negro "СМ. Bill: Calls for ‘Preferential’ Plan 
u Meet Education: Needs.” Tóc. New York Times, July 1, 











Mu: еа S63, p. M 

$ ruining the country by bidding for negro votes (16) "CORE to Intensify Militancy On L.L," hr Ronald. Mairoana, 
' 2 б E Ы x A Å . The New York Times, July 2, 1963, p. 14. 
with civil rights proposals. 1f whites continuc (17) "Should АН Northern Schools Be Integrated?" Thue, Septem- 
— = , А $ ber 7. 1962 p. 33 
submitting to the dictation of the radical leaders (18) Мак And White Reality’ — А British Observer's View,” 
ma" . y Peregrine Worsthorne, L.S. News 6 Weald Report, July 

. of a small minority, they will deserve what they 1965, рр. 62-3 Pies ны инн ulg 
get. (19) For a discussion. of Haiti, see this Report, “The American 


"Tragedy" July 8, 1963, pp. 213-4. 


WHAT YOU CAN DO 


Washington officialdom uses your taxes for programs that are creating vast cesspools of waste and corruption 


— аай dragging our Republic into the quicksands of socialism. 


You can help educate and arouse the peop.c who elect me 
Sehen enough other Americans know and’ care as you Чо, po 


If The Dan Smoot Report was instrumental in bringing 
saving the country from mushrooming big government, here 
subscribe to the Report? Have you sent them reprints of a pa 
Dan Smoot film? Have you ever suggested a Bound Volume 
debaters, students, writers? Have you tread and pit 
Government, The Hope Of The World, America's Promise? 








Subscription: б months —$ 6.00 
1 усаг — $10.00 
1962 Bound Volume — $10.00 
. The Invisible Government 
Paperback — $ 3.00 
Clothbaciz --5 5.00 
The Hope Of The World --5 2.00 
America's Promise --5 50 
Film Catalogue — Free 
Хергіпс List — Free 
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. What сап you do about it? 


n responsible for harmful programs of government. 
litical action to restore our Republic will come. 


you to the poiat of asking what you can do about 
is a checklist for you: Have you urged others то 
rticular issue of the Report? Have you shown them a 
of The Dan Smoot Report for use by speakers, 


sed on to others any of the Dan Smoot books — The Invisible 


МАМЕ (Please Print) 
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Сіту STATE Ziv CODE 


(Add 2% Siles Tax in Texas) 
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STATEMENT 
BY 


MRS. MARY TINGLOF, MEMBER 
BOARD OF EDUCATION 


PRESENTED AT THE REGULAR BOARD MEETING 
MONDAY, AUGUST 12, 1963 


In response to the personal attack made upon me last Thursday by Mr. Smoot, 

I should like to make a statement not only to him but to the Board and the 
Administration. This response could be made in several ways, but I choose not to 
answer in kind to the insinuations or innuendoes. 

I was elected to this Board in July, 1957, and re-elected іп 1961 due to the 
tremendous efforts of teachers, city-wide community organizations, labor repre- 
Sentatives, professional associations (including those in which I have personal 
associations, such as legal, medical, art, and music), welfare and social agencies- 
T personal friends--all of whom contributed individually or collectively some 
money , but most of all blood, sweat, and shoe leather to the success of those 
campaigns. In both instances, it was what one would term a "grass roots" endeavor 
in support of my avowed principles dealing with excellence in curricula, adequate 
recognition of the teaching profession, academic freedom, programs for both youth 
and adults, and a firm belief that education and sociological changes in our 
metropolitan Los Angeles had to move hand in hand. This has been and will continue 
to be my goal, not only during my term of office, but whenever I might return to 
private life. 

Some of these avowed goals of mine have annihilated long-standing friendships 
for it is human nature not to upset the status quo or to leave peaceful pastures 
for stormy seas. If this personal attitude should be called "Rebel", I accept the 
title.for I refuse to adhere to any policy which is not for the good of all-- 


according to the way I view it after considerable inner debate with my own 


conscience. 





SSXHONOO ЛО XuVHHIT 'NOISIAIG LdINOSÜNVA AHL 40 SNOLLOATIO? AHI KRONA ачогаояаяч 


5 t И 
* 2. ~- L Р 
2 i Ша” ТА 


== t 


I have long since determined that because the pattern of society is to become 
institutionalized, reforms must stem from individuals--and I also believe that when 
a crisis is faced there are superhuman efforts that can be brought to bear because 
the magnitude of the problém demands it. 

On December 7, 1941, this country was faced with a national emergency and 
intermediate steps were taken to avert disaster. Many of these first steps were 
wrong and most inadequate, but those first attempts got this coùntry off dead 
center--and intermediate steps in a relatively short period of time helped through 
those perilous months--though in time they were discarded for others which brought 
.our nation ultimate victory. The point is, in that crisis, immediate posttive steps 
were taken by our government; the problem. of the minorities in this country today 
is no less a crisis. 

I hold no special brief for the transporting of students as suggested in my 
motion of July 18th as the perfect solution, but I reiterate it was one method of 
moving in a situation which will wait for no moderate clime. Nor was that motion 
offered in a dictatorial form--inasmuch as it was a suggestion presented in the 
due process of democratic procedure to this Board for acceptance in whole or in 
part or for rejection. 

From May 20th, when the Ad Hoc Committee's recommendations were adopted by 
this Board, to June 6th, when the proposals of the NAACP were heard, I, as 
‘President, hoped the initiative for solving this dilemma would stem from other 
members of this Board in recognition of our collective awareness of this acute 
national situation. This, to my dismay, was not forthcoming; hence, one week 
after I had again been returned to regular Board membership, I submitted my 
motion knowing full well its obvious shortcomings, but indicating a positive 
willingness to make some moves in six high schools on the perimeter of the heart 
of the Negro ghetto. No one would deny that housing evils are at the core of 


this cancer, but waiting for this to straighten its course only passes the buck 
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while children, both black and white, continue to grow older with their short-changed 
knowledge about the ways, attitudes, and behavioral characteristics of a different 
culture and heritage. 

Mr. Smoot, you may sail your small boat in a happy sea, but I choose to cast 
mine into an angry foam for I find it more challenging. This wave of indignation 
sweeping our land has been brought about by our own shortsightedness, whether in 
Birmingham or Los Angeles, and I shall ride that crest so long as some Americans 
continue to wear blinders on Justice for all. 

These, my people, have just and reasonable demands; they ask not for miracles 

' but for action--both immediate and of longer duration. They are keenly aware of 
our limitations, but there is no problem so involved that hére can be no temporary 
alleviation until greater strides are culminated. We are so steeped in tradition 
that some school boundaries have become as rigid as Berlin walls. Someday a 
novelist will write a book whose title could be "The Sacredness of Alameda Street." 
The role of principal or administrator to place personnel and set individual 
school procedures has been held in many instances so inviolate that small kingdoms 
have been built, authoritarian to a degree which annihilates the democratic 
education which we profess to teach. Traditional ways of conducting education in 
many schools have made life so sterile that creativity--the quality so badly needed 
for strengthening our country--has been lost in the multitudinous rules and 
regulations of the "system.": 

My response to you, Mr. Smoot, is in an appeal to you who profess to believe 
in Christianity. This is not a movement by these people to seek special privileges, 
but it probes the depth of your true humanitarian beliefs. А portión of God's 
children who, by no fault of their own, have been here,as in other states, prevented 
from achieving a full citizenship immediately upon birth because the bonds and 
stigma of the past adhere to them by those of us who say "Prove Yourself" before we 


accept you. 


dicic 





SSSHDNOO 40 AUVAGIT 'NOISIAIG LdTNOSQNVH AHL 40 SNOLLOSTIOO AHL KONA quordosqdx 


эл А ү Ы К 5 заты. 


In these past few days the question has been asked frequently whether during 
my terms of office a Board member has been so severely castigated by a colleague. 
To my knowledge, I think not, but though in my mind your facts and conclusions: 
are grossly erroneous, I would be the first to defend vigorously your right and 
privilege to disagree with me and my viewpoint. This is not a personal feud, but 
it is a soul-searching depth finder to ascertain whether a majority of this Board 
can speedily relieve a tension before the patient goes into shock. 

My words and actions are no payment for any political favors, but an obliga- 
tion to a personal promise I made to myself some twenty years ago when I joined 
the NAACP. If my position as a member of this Board has thrust me into a place of 
responsibility, I shall make every attempt to pay off that promise to a cause in 
which I believe. That same principle and devotion has been given to my other 
dedications--better relations between our students and those of Japan, between the 
teachers of foreign language and our professional staff, between the public 
librarians and their counterparts in schools, between the people of the Mexican 
community and our school district--a community whose cause is similar and for 
whom I work in other civic agencies, and in addition, my city апа county 
affiliations on behalf of senior citizens. Ав in the past, I will continue in 
the future to pressure this Board and administration into creative programs to 
achieve the greatest possible educational opportunity for every child and adult 
which this district must serve. The present Negro problem is not only one of 
equal educational opportunity, but it must be a massive attempt to fill in the 
back-log of inequalities that have existed over this past century. 


One way to help shorten this gap, Mr. Smoot, would be to reanalyze your 


personal commitments to the principles of your religious belief. 
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MEMORANDUM ON "THE DAN SMOOT REPORT" 


Тле truth of the following statements made in reference to 
the NAACP in "The Dan Smoot Report" is questionable: 
1. Vol. 3, No. 16, Monday, April 22, 1957, page 8: 


N You (perhaps knowing that 41% of the officers of 
С the NAACP are either communists or members of 
N communist fronts) may not want to let this NAACP 
А 


» official violate your constitutional right to be 
Secure in your papers and effects--and put you 
out of business. 


2. Vol. 3, No. 39, Monday, September 30, 1957, page 5: 


One specific important item of information publicized 
by the Louisiana committee was that ten top leaders 
of the National Association for ihe Advancement of 
Colored People have extensive communist front records. 
The ten are: 
Algernon D. Black, NAACP Board of Directors 


Hubert T. Delany, NAACP Board of Directors 
527 Earl B. Dickerson, NAACP Board of Directors 
N Oscar Hammerstein II, Vice President of NAACP 

SN S. Ralph Harlow, NAACP Board of Directors 

William Lloyd Imes, Vice President of NAACP 
Benjamine E. Mays, NAACP Board of Directors 
Eleanor Roosevelt, NAACP Board of Directors 
Channing H. Tobias, Chairman of the Board, NAACP 
W. J. Walls, Vice President of NAACP 


3. Vol. 7, No. 4 (Broadcast 286), January 23, 1961: 


A. . Тһе really significant fact about Dr. Weaver is not 
that he is a negro, but that he was chairman of the 
. NAACP. This outfit, dominated for years by persons 
ON ' who have long records of association with communist 
" causes, has done, and is doing, more harm in creating 
JC ^e strife, fear, mutual distrust, and mutual hatred 
\ among racial groups in America than all of the so- 
called "hate groups" which ‘liberals’, in and out 
Suse of the NAACP, are always talking about. The fact is 
that the NAACP is the major, organized ‘hate group! 
in America today. 


у B. Prior to the late 192015 and early 1930!s (when 
m the communist party and the NAACP began their parallel 


NON 
B 





SSTYONOD JO KUVUAIT 'NOISIAIG IdINDSDNVA ЯНІ 40 88011241102 INL KONA аяопаонаяя 


“ Р ` WOW ARTS ceo ы 


~~ 


-2- 


programs of racial-hatred agitation) American 
whites and negroes were solving their "racial 
problems" with miraculous speed. 


When the NAACP and the communist party attacked 
these isolated cases of racial abuse, they 
dishonestly portrayed them as typical of all 
negro-white relations in America. The NAACP 
and communist agitation was not intended to 
eliminate racial feelings and attitudes which 
were prolonging undersirable race-relations 
in isolated cases. The agitation was intended 
to inflame those feelings into hatred, and spread 
them to the total population. 


The racial agitation of the NAACP...reflects 
a hatred and contempt of colored people. 


Parents who enrolled their children in the white 
high school in the Little Rock affair were "either 
bribed or high-pressured into using their own 
children as pawns which the NAACP could manipulate 
to serve its own end of creating racial strife 
and hatred." 


It is a practice of the NAACP to use Negroes 
as tools to stir up hatred which hurts Negroes 
more than it hurts anyone else. 


For example, the NAACP does not push for 
public housing for Negroes but determinedly 
opposes such a measure. It has strong opposed 
every proposal for a public housing project 
for Negroes...The NAACP does not want Negroes 
to have the freedom to live in their own communities. 
NACCP wants to force Negroes to live in intimacy 
with whites... 


Ihe NAACP is ashamed and contemptous of colored 
people. Тһе NAACP wants to eliminate the Negroes 
as distinctive human beings: to stir negroes 
into the white population until they will be 
unnoticed. 


This [the reference is to paragraph G] is why the i 
NAACP is constantly agitating (and in recent years, 
with frightful success) for laws which make it 
illegal to show a human being!s race on a birth 
certificate or death certificate; which make it illegal 
for employees even to ask prospective employees 
what race they belong to; which make it illegal for 
employment agencies to mention race when advertising 
jobs available; which make it illegal for insurance 
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companies to mention race when writing policies; 

or for banks to mention or consider race when 
considering loan applications; or for individuals 
to consider race in the use and management of their 
own homes and other property. 


So, NAACP-liberals are determined to force 
colored and white people to live together in the 
same neighborhoods and same houses, hoping that 
this intimacy of living will finally lead to the 
real and final intimacy of inter-marriage. 


Ol. ү. The NAACP advocates the useof federal tax money 
i E to enforce racial togetherness in housing... 
н, 


Voi. 8, No. 41, October 8, 1962, page 322, paragraph 2: 


The NAACP financed Meredith's court fight to 
force enrollment, in defiance of the laws. [This 
statement was made in reference to James H. 
Meredith when he sought to enroll in the 
University of Mississippi, contrary to the segre- 
gation laws of Mississippi. 


5. Yol. 9, No. 22, June 3, 1963: 
А. Page 17%, paragraph б: 


The Black Muslims want negro supremacy, апа 
openly advocate murder of white people until all 
whites in the United States are either exterminated 
or reduced to bondage. The NAACP has made an 
elaborate pretense of !repudiating! the Black 
Muslims movement, but there are many indications 
~ that the NAACP and the Black Muslims are working 

hand-in~glove: the NAACP warning that if their 
particular brand of violence is.not fully supported, 
the bloodier violence of the Black Muslims is 
inevitable. 


P4 
жет 


[In the next paragraph it is asserted that Adam 
Clayton Powell is a life member of the NAACP 
and has openly associated with the Black Muslims.] 


B. Page 174-175, paragraph 7: 





-C тие head of the NAACP in Washington, D.C. (where 
- negro criminal violence against white people is 
Nj creating something akin to a reign of terror) said, 
w^ оп a national television program in early Мау, 1963, 
V. that negro violence is coming and that the NAACP 
will promote the violence if whites do not immediately 
give the negro what he demands. 
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6. Vol. 9, No. 26, July 1, 1963, page 206, paragraph 8: 


The NAACP is heavily infiltrated, at the top, with 
communist fronters 7/. (Footnote: "Activities in the 
Southern States," speech by U.S. Senator James 0. 
Eastland (Democrat, Mississippi), containing official 
records from the House Committee on Un-American 
Activities, and Senate Internal Security eee 


Congressional Record, May 25, 1961, pp. 8349-63). 
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& 7n May 20, 1964, Leo Pfeffer (general counsel of the American Jewish Congress) announced 
in New York that civil rights and religious organizations have arranged, for 60 volunteer lawyers 
to spend at least two weeks without pay in southern states this summer, to defend civil rights 
demonstrators who may be charged with violations of local and state laws. The other "civil rights 
and religious organizations” joining the American Jewish Congress are the National Council of 
Churches, the Congress of Racial Equality, the National Association for the Advancement of 
Colored People, the American Civil Liberties Union, the American Jewish Committee, and the 
Student Non-Violent Coordinating Committee. ; : 


What motivates these people who stir cauldrons of violence and issue calls for lawless insur- 

rection? Some of them, no doubt, think they are doing what is right, though it is difficult to 

© understand how anyone could think so. It is obvious, however, that some are being manipulated 

by sinister forces to do the job of the communist party: to tear American society apart and destroy 
,  . constitutional government. 


' On August 25, 1963, Attorney General Robert F. Kennedy, testifying before the Senate Com- 
| merce Committee, denied that there is significant comrnunist influence in the civii rights move- 
| ment. He said FBI investigations had produced "no evidence that апу... leaders of major civil 
rights groups are communists or communist-controlled."' On January 29, 1964, PBI Director’ J. 
Edgar Hoover, testifying before the House Appropriations Subcommittee, said that communist 
influence in the civil rights movement is “vitally important." Who is telling the truth: FBI 
. Director J. Edgar Hoover, or Attorney General Robert F. Kennedy? Оле of them is bound о be à 
wrong, since they contradict each other. 


Most of Mr. Hoover's important testimony — in which, obviously, he gave names and other spe- 
cifics about communists who control, or manipulate, civil rights groups — was "off the record," 
and may never be made public, certainly not as long as Robert F. Kennedy or anyone like him is 
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Attorney General (the Attorney General being 
above Mr. Hoover in the chain of comm: ind), 
There is enough evidence from other sources, how- 
ever, to prove that the major civil rights groups 
аге virtually controlled by communists or by per- 
Sons 50 closely associated with communist activ- 
itics and so thoroughly sympathetic with the ob- 
jectives of communism, that their non-member- 
ship in the communist party is of no importance. 





E he National Association for the Advancement 
of Colored People is the primary civil rights group 
— connected with all the others through inter- 
locking directorates. The NAACP was founded in 
New York City, Мау 30, 1909, at a meeting of 55 


` prominent “liberals and socialists,’ ' mostly white.” 


The first бус top officials of the NAACP were 
well-known socialists: Dr. Henry Moskowitz, Os- 
wald Garrison Villard, Mary Ovington White, 
William English Walling, and Dr. W. E. B. Du- 
Bois. DuBois маѕ е only negro in the group. ^^ 
He later became a militant communist, but re- 
mained an official of the МААСР until his death 
(when he was mourned by communists every- 
where). 


In 1920, the New York State Legislative Com- 
mittee Investigating Seditious Activities, branded 
the NAACP a subversive organization, interlocked 
with several other socialist organizations, includ- 
ing the socialist party.” 


In 1922, several communists (William Z. Foster, 
Scott Nearing, Robert W. Dunn, Benjamin Git- 
low, Clarina Michelson) participated with social- 
ists (Norman M. Thomas, Roger N. Baldwin, 
Morris L. Ernst, Freda Kirchwey, Lewis S. Gan- 
пе) in founding and staffing the American Fund 


for Public Service (commonly called the Garland 


Fund). This tax-exempt foundation was a 
major source of money, for communist organiza- 
tions, publications, and fronts.” Throughout the 
19205 and 1930's, the Garland Fund gave and 
lent huge sums of money to the NAACP; but 
communists did not initiate efforts to infiltrate and 
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conttol the NAACP until 1936." Ву 1956, at 

least 77 lop officials of the NAACP were known =e 5 ve 
to agencics of the federal government as persons 
who participated in communist or pro-communist 
activities," Here are a few NAACP officials 
known io have communist-frent records: 


Wilkins 








Roy (national administrator of 


Arthur B. Spingarn (president of NAACP) 


5 (listed in 1956 as na- 





Char nning 
of international justice and goodwill cf the 7 
tional Ceuncil of Churches) 


"Tobias (head of the departme: ї 





ози 


A. Pap Randolph (vice president of the AFL- 
CIC, leader of the A ugust, 1958, Мі; 


ingten) 

Eric Fehnston (deceased, former modon ріс- 
ture Cur, member of the Council on Foreign 
Relations) 

Dr. Robert С. Weaver (vice president of 
NAACP, now Administrator of the Federal Hous- 


ing and Home Finance Agency) 


Lewis 5. Gannett (retired editor of The New 
York Herald Tribus) 

Norman Cousins (editor of The Saturde ps Re- 
vigw, member of the Counc on Роге Rela- 
tions) 





Бу. Ralph Bu (Inder 
of the United Nations) 
Alfred Baker 


б former Өсіп! o 
on Political Educ 


te 
КУ 


А 
Seeretary General 


OT 





(insurance 
f ihe socialist party, 
ation cf the АРУ 


executive, 
Committee 
oro) 
Micherson (founder of the America 
ол, past ү le; it of the 15 ican Bar 1. 
21 National Lawyers Guild) 


Lloyd K. Garrison (vice-chairman of the Amer- 
ican Civil Liberties Union, past president of the 
National Urban League, various government 


positions in the Roosevelt administra ation) 


Morris L. Ernst (nember of the Board of Di- 
тёстої of the American Civil Liberties Union, 
various positions in the Reosevelt end Truman 
administrations) 


Thurgood Marshall (chic! counsel of NAAGP 


2 мене 
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“ап appointed a federal judge by President iten- 


nedy)'" 


For many years, Walter White held the tep 
position in the NAACP that Roy Wilkins now 
holds, White (who had a communist-front rec- 


* ord) ^" often made anticommunist statements, for 


public relations purposcs. Manning Johnson (а 
negro who was for years a communist party of- 
cial) testified in i957 concerning Walter White 
and the NAACP. Johnson said: 


m 


Basically, Walter White was never against the 
Communists, because he joined with them in 
numerous Communist front movements 2... 
while at the same time the Communists were 
actively infiltrating the organization from be- 
low .... 


"Let us examine ... some of these people 


who haye been in the driver's seat in the NAACP. 

You have this peculiar combination. You hav 
Negroes. You have white philanthropists. You 
have Communists, fellow-travelers, some egu- 
beads, and idealists, and реоре who ао no 

know what they want, comb иса with Socialists, 
and "Zrotskyites. The people mest in&uential are 
the Socialistic ciements inside the Executive 
Board of the NAACP. They are the ones whe 
ате screaming against the Communists, because 

they want to conirol the Negro movement for 
themselves 2... So, it is a family quarrel be- 
tween the Socialists, the Social-Democrats, the 
Trotskyiies and the Communists — all of whom 
аге concentrated in the organization itself .... 





“ту 


But there is one thing they all have in com- 
mon, and that is that their programs aad policies 
are based upon the teachings of Karl Marx, The 
only difference between the Social-Deinocrats, the 
Communists and the TVrotskyites, basically, is 
the question of strategy and tactics. The Socialists 
believe it can be done спе way; the Communists 
believe it can be done another. Se there is a con- 
flict, and all of them are fighting over the poor 
Negro. They want to use him in their political 


plans... . 
‘ 


"Y don't care whether it's the Socialism of the 


Socialists or the Social Democrats, or the Social- 


‘ism of the "Zrotskyites, or the Socialism of the 


Communists—they are all anti-American. They 
are basically anticapitalism; they'all seek in one 
form or another the destruction of the govern- 
ment of the United States..." 


у; 


2 
Dose 


^^“ 


*NOISIAIG LdINOSONVA AHL 40 SNOILOJTIOD 3HL ROYA ачолаочаян a 


Š ч QA RR ee 





"The foremost personality in the civil rights 
movement is Dr. Martin Luther King. Sing 15 
pastor of a Baptist Church in Montgomer, y, Аш- 
Бата. He frequently speaks at important meetings 
of the National Council of Churches (of which 


he is a member), and at Protestant churches afili- . 


ated with the Netional Council. His asscciations 
with communists, communist-fronters, communist 
organizations, and moral degenerates are, how- 
ever, notorious. 


For about five years (approximately 1955 to 
1960) Bayard Rustin was Martin Luther King's 
secretary г Bayard Rustin joined the Young Com- 
munist League at the City College of New York 
іп 1936.49 In the early 1940's, he was field. scc- 
retary of the Congress of Racial Equality (CORE) 
and was race relations director of the Fellowship 
of Reconciliation!” (an extremist pacifist organi- 
zation). During World War Il, Bayard Rustin 
was arrested, tried, and convicted as a draft- 
dodger. For this offense, he was sent to federal 
prison on March 7, 

19. 16. КЕП 


On January 21, 1953, Rustin spoke to the Amer- 
ican Association of University Women іп Pasa- 
dena, California, on the subject of world peace. 
He was scheduled to speak on the same subject 
that evening to a group at the First Methodist 
Church in Pasadeaa, but went to jail instead. That 
night, Pasadena police arrested Rustin in a car 
with two other mea, and charged him with "sex 
perversion” and “Jewd vagrancy.’"" The next day 
(January 22, 1953), Rustin pleaded guilty to the 
charges and was sentenced to 60 days in the Los 
Angeles County jail. 

In February, 1957, Rustin was one of 11 "im- 
partial observers” invited by communists to attend 
the 16th national convention of the communist 
party, USA. At the conclusion of the convention 
(February 12, 1957), Rustin joined communist 
officials in а communist-party policy statement 
which condemned the Senate Internal Security Sub- 
committee for subpoenaing Eugene Dennis (then 
communist party national secretary) to testify." 
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1958, Rustin went to the Sovict Un- 
ion."? Shortly after his return, he organized Mar- 
tin Luther King's 1958 "march on Washington"— 
which The W'or&er (communist party newspaper) 
, cilled à communist party project.'^ Rustin was 
' sécond in command of the bigger March on Wash- 
ington, August 28, 1963, which Martin Luther 
King helped organize and. direct. 


In carly 


This ex-convict, bed-fellow of communists, and 
moral degenerate was Martin Luther King's right- 
hand man for about five years during the late 

1950's, helping King organize, during that time, 
the Southern Christian Leadership Conference — 
which King has used as a front for staging many 
notorious activities, including the infamous boy- 
cotts and demonstrations in Alabama. 


When King and Rustin separated (about 1960), 
King replaced Rustin with Hunter Pitts O'Dell, 
alias Jack H: O'Dell. As recently as June, 1963, 
O'Dell was in charge of Martin Luther King’s 

CLC office in New York. In 1961, O'Dell was 
elected to, the national committee of the communist 
party, USA — a position given only to important 
communists who have served the party a long 
time. 0^ 1 


Martin Luther King is a close friend, supporter, 
and associate of Anne Braden," Carl Braden," 
Aubrey W. Williams,” and Dr. ] james A. Dom- 
browski' "— all identified 4. of the com- 
munist рату; "" all serve (or have served) as 
officials of the Southern Conference Educational 
Fund, Inc." *" Concerning the Southern Confer- 
ence Educational Fund (and Martin Luther King's 
connection with it), the Joint Legislative Commit- 
tec on Un-American Activities of the State of 
Louisiana concluded (in a report published April 
13, 1964): 

“The evidence presented 
hearings recorGed in 
our prior findiugs 
Educational Fund 


to us in the two 
this report solidly confirms 
that the Southern Conference 
is in fact 2 Communist Front 


and a Subversive Organization. Fhe Southern 
Conference Educational Fund is managed and 


operated by Communists and has obvious multi- 
ple connections with other Communist T font or- 
ganizations. it has openly supported many хеп: 
identified Communists and Communist causes. Xt 


tone га ну 


РА 


i 


has published and distributed Connnunist polisi- 
cal propaganda written by and about well- identi- 
Hed Communists setting forth the Communist 
propaganda fing. We гейігігіп our previous find- 
I ding the Southern. Conference Ediuca- 
md and our conclusion that анис 
ecutive от pF Ше 8 
long been, a ‘concealed Communist.’ 
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ie indlevacton of the Communist Party into 
so-called ‘civil ziphis' movement through the 
GM Кш end highly dangerous to this 
: do sot suggest, nor'do 
everyone connect with the 












Lec 





s movement is a Communist. There 
sincere and well-meaning people in- 
(his cause. We do suggest aud the 


evidence before us is quite conch ibat che 
civil rights moveme nt has been grossly апа solid- 
ly infilano by the Communist Party... 





en 


Phe evidence before us 
Мика Luther King 
his org ion, the 


shows clearly, that 
has very closely connected 
Southern Cnvisian Leader- 







ship © Conference, with the SCE and the Commu. 
nist personalities managing the ӘСЕР, This has 


been going on for some four and a half years. 
By ihus co: meeting himself with the Communists, 
Martin Luther Sing has d betrayed nn 
responsibilities as a Christian Minister and the 
political leader of a large number of people... 


"The Student Non-violeat Coordinating Com- 
miitee ... is substan ЧаПу а имиип che influence 
"o 


of the Communist Party through the support апа 
management given it by the Comm 


unists in the 
5С пы)... [and] is now getting strong financial 
aid from the 


SORE 

“The... Southern Christian Leadership Con- 
ference [Martin Luther King’s orgi mization] and 
the Student Non-violent Coordinating Commitice 
are substantially under the control of the Cora- 
munist Party томе the iniiuence of the South- 
ern Conference Educational Pund and the Gom- 
muníst; who manage и... 9 


The Southern Conference Educational Fund, 
Inc., also contributes moncy, and other support to 
(and has overlapping membership with) the Fair 
Play For Cuba Committee — the communist-front 
organization to which Lee Harvey Oswald be- 
longed.” The Fair Play For Cuba Committee has 
similar interlocking connections with CORE (Con- 
gress of Racial Equality), ? which, in turn, 
has an interlock with NAACP." J 


Martin Luther King is closely connected with 





‘ple (of 
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the notorious Highlander Folk School (now cailed 
Highlander Center). Myles Horton (district di- 
rector of the communist party in Tennessee) "® 
and Don West (district director of the communist 
party in North Carolina)" founded the High- 
lander Folk School at Monteagle, Tennessee." in 
1043, Horton and communist James Dombrowski 
incorporated the school under the laws of Tennes- 
sce." The school served as an important mecting 
place and training ground for communist leaders. 
One significant communist mecting at Highlander 
Folk School was held on Labor Day, 1957. Five 
persons organized and directed the meeting: Myles 
Horton, Don West, Abner W. Berry, James Dom- 
browski (all officials of the communist party), and 
Martin Luther King.“ The purpose of the mect- 
ing was to recruit new members for the Nutional 
Association for the Advancement of Colored Peo- 
which Martin Luther King is a life mem- 
and to lay plans for racial agitation and 
demonstrations throughout the South,” 


ber?" ) 
violent 


After investigation by a committee of the Ten- 
пеѕѕес Legislature, the State of Tennessee (in 
1961) revoked Highlander Folk School's charter 
of incorporation.^? Communists changed the 
name to Highlander Center, and continued to 
operate the school as before (though now not in- 
corporatcd), under management of Myles Hor- 
ton, ^? 


In March, 1963, the Internal Revenue Service 
gave this communist center federal tax exemption 
as an educational institution." About the same 
time, it was revealed that the American Associa- 
tion of University Women had given a $3000.00 
fellowship to Mrs. Myles Horton to complete her 
study on the Highlander Folk School as a "те 
gional adult education center in the South." The 
complex interlock between the communist party, 
church groups, unions, the American Civil Liber- 
tics Union, major civil rights agitation groups, and 
others is indicated by the following list of names 
of persons who are connected with the communist 


а Center: 


— i. Adams, n, Dr. Vicla 
^. Vernard, Dr. Algern ой D. Mores E ed х. 
Garrison, Martin Luther Kin h rchwey, 
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Мих Lerner, Reinhold Мара, А. 


Philip Ran- 
doiph, jackie Robinson, 


5. 
pts nte ie 
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The Congress of Racial Equality (CORI) has, 
perhaps, directly instigated more racial violence 
and civil disobedience than any other civil rights 
group. Martin Luther King and his communist 
friends who held the Labor Day, 1957, meeting at 
the Highlander Folk School originated the idea of 

"freedom riders" ,— busloads of agitators traveling 
through southern states to violate local laws and 
provoke violence. Martin Luther King first tested 
the idea in Alabama; but the Cohors of Racial 
Equality was in the forefront of the freedom 
riders’ Jawlessness and violence which plagued 
southern states during 1961. Many of the demon- 
strators whom CORE recruited for freedom-rider 
operations were arrested, and identified as commu- 
nists.^" Many were recruited from the Fair Play 
For Cuba Committee (Lee Harvey Oswald's out- 
fit. ^" CORE was the leading agitation. group 
which organized the riots that led to the death of 
a white Presbyterian minister in Cleveland, Ohio, 
on April 7, 1964 (and to а great deal more blood- 
shed and violence). CORE also tried to organ- 
ize а “stall-in” to cripple New York City on itid 
opening day of the World's Fair this ycat 


DE Мау 25, 1961, United States Senator TT 
Eastland (Democrat, Mississippi), Chairman 

8 the Senate Judiciary Committee and thy In- 
ternal Security Subcommittec, presented impressive 
documentation concerning the communist conspir- 
acy and its relationship to the Congress of Racial 
Equality and the National Association for the Ad- 
vancement of Colored People. His documentation 
was from files of the Senate Internal Security Sub- 
committee and the House Committee on Un-Amer- 
ican Activities.“ Senator Баз ала concluded: 

“Prom investigation and examination 
facts and records there can be lule deuis 
judgement, on Unt this group [C d 
arm of the "conspi у. They 
R gents of — iiv communisin, who saw 
and discerd in tii; country... Pen 


(n 
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The interlock between communism, CORE, and 
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NAACP is indicated by the following list of 
names. All persons listed below are official mem- 
bers of CORE and of NAACP and also have com- 
munist-front records: 

Roger М. Daldwin, Dr. Algernon D. к 
Allan Knight Chalmers, Earl E. Dickerson, Кары 
Roland В. Gittelsohn, Martin Luther Hing 
Philip Randolph, Professor Tra DeA. Reid, Wal- 
ter Р, Reuther, Lilien Smith, Charles 5. Zim- 
merman 25 ш . 












"т 

“ы he National Council of Churches has become 
one of the most militant racial-agitation groups in 
the United States. Officials (or prominent mem- 
bers) of the National Council of Churches have 
been identified with most violent race riots and 
demonstrations in recent years. Officials of the 
National Council have been arrested for law viola- 
tion in connection with racial demonstrations. The 
National' Council of Churches lobbies for thc 
pending Civil Rights Act of 1964 (in violation of 
federal tax laws which prohibit tax-cxempt organ- 
izations from trying "to influence legislation") 
It even urges organized churches and individual 
church members to boycott business firms whose 
employment practices displease the National 
Council," 


At least 658 officials of the National Council 
of Churches have communist-front records — ac- 
cording to a 310-page book (listing names and 
records) published by Circuit Riders, Inc., 110 
Government Place, Cincinnati 2, Ohio ($4.00). 
The interlock between communism, the National 
Council of Churches, and all other groups active 
in the civil rights movement can be seen in over- 
lapping memberships. Some officials, or prominent 
members, of the National Council of Churches 
who have communist-front records, are also mem- 
bers of The National Association for the Advance- 
ment of Colored People, the American Civil Lib- 
erties Union, the Southern Christian Leadership 
Conference, the Southern Conference Educational 
Fund, the Student Non-Violent Coordinating 
Committee, the Congress of Racial Equality, the 
Southern Regional Council, or the Urban League. 
The interlock is intricate and multiple, but it is 
obvious. 
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a he National Urban League was foundéd in 
1910, incorporated in the State of New York in 
1913. Among officials of the Urban League who 
are also officials of, the NAACP with communist 
front records are Lloyd K. Garrison, Ira Dea. 
Reid, Walter P. Reuther, and Charles S. Zimmer- 
man, 29 

The American Civil Liberties Union. (very 
influential in the civil rights movement) was 
founded іп 1920 by Felix Frankfurter (meraber 
of the Council on Forcign Relations), by Dr. 
Harry F. Ward (notorious communist-fronter) ,""" 
by Roger Baldwin (socialist with a communist 
front record," and by two well-known com- 
munists; William Z. Foster and Elizabeth Gurley 
Flynn.“ Aubrey Williams, presently an official 
of the ACLU, has been identified as a commu- 
nist."" Among other present ACLU! officials 
whose names have been linked with communist- 
fronts or communist activitics are: 








%7 T Y RAPERE 2 азр à H 
Morris L. Ernst, Lioyd K. Garrison, ™ Ro- 
ger М. Бано, 9 Allan Knight Chalmers, 
a 


32 


Rieivyn Douglas" Harry Emerson Fosdick,” 
р Rebert Oppenheimer, A. Fhilip Ran- 
астр, 

I have no list of members and officials of the 
American Jewish Congress (another powerful 
force in the civil rights movement). Hence, I can- 
not say whether it is infiltrated by communists. 
The record shows, however, that Rabbi Stephen 
Wise was head of the American Jewish Congress 
for years. Before his death, he was associated with 
approximately 40  communist-fronts."" Israel 
Goldstein (head of the AJC for a brief period 
after Wise) had a communist-front record." 
Rabbi Joachim Prinz,” present head of the AJC, 
has a communist-front record, and so does Will 
Maslow," executive director of the American 
Jewish Congress. Maslow is also an official of 


CORE.“ 
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foil organizations participating in racial’ayi- 
tation which is called the civil rights movement 
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rely on contributions, In late 1962, Governor Nel- | tunat Yo Do 
son А. Rockefeller gave $10,000.00 to Martin Lu- 
ther King's Southern Christian Leadership Confer- т — | 
D UE S К ( 3^ ropapanda and pressures for civil rights legis- 
ence, The Southern Conference Educational : | 2 2%; o 
е ; р lation which will destroy constitutional govern- 
Fund, the Garland Fund, and many other tax- Р eer а Gea Ghee E 
> : "m А ment (while protecting no civil rights for anyonc) 
exempt foundations pour money into the racial- E. қ e ROM 
EET i Қай сап be offset by counterpressures on Congress. Be- 
agitation groups. For example, the Center for the ч | : — 
S — AE — E fore the people can take action which will sway 
Study of Democratic Institutions of the Fund for * — 
the Republic (founded on a multi-million dollar Congress to save the Republic, they must know the 
ne Republic ded i ti : — 
Э i 1 th с rd Found tion Бис: Sven haig truth about the so-called civil rights movement. 
grant by the Ford F at i : е : : xdi qM оок, 
Bs — Я В ) кке T This Report of last week ("Discrimination in Re- 
than 2 million dollars to the NAACP, the Nation- Қ ioc ГЕНТ sva t 
5 ms — verse") and others mentioned therein would be 
al Urban League, the National Council ot А : неа қ 
САК ФЕ : 274 uscful in the. public education job that must be 
Churches, the Anti-Defamation League of B'nai 1 


— done. 
3'rith, anc : Southern Regiona — Ё 
B'rith, and the Southern Reg ] Council for 


work in the ficld of "race relations." With whatever tools you choose, by whatever 
means available, do your: utmost to inform and 
activate other Americans. Otherwise, there is no 
hope. " 


— 







On May 14, 1964, the NAACP raised an esti- 
mated onc million dollars in contributions, through 
a closed-circuit television program broadcast to 
theaters across the nation. Among Hollywood 
and TV personalitigs contributing their talents 
to the show: 


"md 


Voi. 


Мау 21, 1964, Section 1, p. 12 


Ed Sullivan, Sammy Davis, Tr, Lena Хот, (2) AP story from Washington, Lhe Dallas Times Herald, July 25, 

c iN үз — — 2 1965, p. бА 

Steve Allen, Elizabeth Tayler, Richard Burton, 

т. ToT? т * E 3 ы We i y . Jd "Wis Um i 
Duke Ellington, Harry Belafonte, Fredric (3) ДЕ story — ashington, The Dallas bra News, Anal 
т. UA a г 22, 1964, Section 1, p. 2; Strom Thurmond Reports ta the 

March, Burt Lancaster, Gene Kelly, Edward G. People, Vol, X, No. 15, April 27; 1964 

Robinson, лопез Moorehead, Nat "King" Cole 

cau canara ed Moorehead, Nat Por 15 Cole, (4) The Negro People in American History, by William Z. Foster, 

Richard Widmark, Tony Bennett. International Publishers, New York City, 1948, pp. 422-9 


‘WHO ҰЗ DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SIAU getting BA and MA degrees, 1936 and 1940. In 
‚1941, he joined the faculty ac Harvard as a Teaching Fellow, doing graduate work for a doctorate in American civili- 
antion, From 1942 to 1951, he was an FBI agent: three and a half years on communist iavestigations; two years on 
FBI. headquarters staff; almost four years on general FBI cases in various places. He resigned from the PBI and, 
from 1951 to 1955, was commentator on national radio and television programs, giving both sides of controversial 
issucs. In July, 1955, he started his present profit-supported, free-enterprise business: publishing The Dus 5000? 
Report, a: weekly magazine available by subscription; and producing a weekly news-analysis radio and television 
Broadcast, available for sponsorship by reputable business firms, as an advertising vehicle. The Report and brondcast 
give оне side of important issues: the side that presents documented truth using the American Constitution as а yaxl- 
stick. If you chink Smoor's materials are effective against socialism and communism, you can help immensely—help ger 
subcribers for the Report, commercial sponsors for the broadcast. 









21. 


You can help educate and arouse the people who elect men respersible for armful programs of governa 

When enough other Americans know and care as you do, political action to restore cur Republic will cosa. 
. . 

If Che Dex Smoot Report was instrumental in bringing you to the point of askin, what you con do about 
saving the country from mushrooming big government, here 15 a cheellise for you: Have you used others to 
subscribe to the Report? Have you seat them reprints of a particular issue of the Refor?? Have you shown then: д 
Dan Smoor film? Have you ever suggested a Bound Volume of The Des 55:00? Report fo: uis by spez! 
debaters, students, writers? Have you read and passe 





sced on to others any of the Dan Sincot books — Toe Iusis 
Governinent, The Hope Of The World, Auzerica's робо? 


2507 
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(1) AP dispatch from New York City, The Dallas Morning News, | 
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(5) 






Trath About Тіс NAACP,” 


speech by Attorney 
te Соок of Georgia, 1955 


! 






са) 1 Propaganda Among Negroes,” Кегейиіатығу Bade 
Өле: Subrrsiie Moren Report of. the Joint 


. Leg slative Commitee of the State of New York Investigating 


Seditious Activities, J. B. Lyon’ Company, Albany, 1920, pp. * 


1470-1522 


(7) The Awiriean Fund for Publie Service, Inea Report fur Puar 
Yours, 1930-1934, баттығу af Teelte Years, November, 1934 


(8) Suhterſiun ін Racial Unrest, Public Hearings of the Joint: Legis- 
. lative Committee. of the State of Louisiana, March, 1957, 370 
pp. including testimony by former communist officials Joseph 
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September 24, 1964 / 


MEMORANDUM TO: Bishop Spottswood 
Ur. Wilkins 


FROM: John Morse! 
COPIES: Messrs, Current, Mitchell, Moon 


Аз you know, we nave from tine to time discussed the possibilities 
and prospects of sons kind of legal action in defense of the Associa- 
tion against defanatory attacks such as those widely broadcast on radio, 
television and printed media by Dan Smoot, Billy James Hargis and 
others, We are now presented with an opportunity to accomplish soma 
measure of this needed rebuttal іп a court of Taw. 


On August 21, 1964, the Grand Rapids law firm of Warner, Norcross 
and Judd wrote to ask our assistance іп a libei action which hes been 
brought by Dan Smoot against the Leagua of Waren Voters (Grand Traverse 
Area) in Hichígan. Apparently the bulietin of the League last December 
contained observations that the бап Smoot television programs were, 
аким) other things, based on "slanted information," "half truths," and 
"Ínnuendoos," Among the statements so characterized by the League of 
Women Voters were a number directed against the NAACP and accusing it 
and its officers of communist domination and of troublemaking. 


Smoot has brought suit against the League cf Women Voters and the 
Тан firm expects to base its defense upon estabiishment of the truth of 
the article in question. 


The trial will be set.for sometime in October іп the United States 
District Court for the Western District of Michigan. 1 asked Barbara 
Morris to communicate with Warner, Norcross and Judd in order to deter- 
mine what kind of help they wented from us and, if this seemed feasible, 
to proceed with whatever work was needed іп order for us to be of help. 
Essentfally it will require the submission of certain statements and 
the oral testimony of an officer of the Association, preferably the 
executive director. Іп view of the uncertainty of the trial date and of 
the executive director's heavy commitments during October, I have indi- 
cated that I would be available for this purpose. if needed. It fs our 
understanding, incidentally, that counsel! for the League of Women Voters 





SS3HDNOO 30 AAVA! қ 
811 'NOISIAIG LdlHOSDNVR ЯН. JO SNOLLOSTIOO HL Rows аяопаонаян 


+ 
" Я 
vie EN 
" fx 


==” 


eu as 15 customary, cover the expenses of its witnesses at the 
trial. 


It seems to me, as noted above, that we have here excellent op- 
portunity at tittle or no expense to the Association to establish the 
facts on the record іп an unprejudiced courtroom. 


ttochod fs a copy of Surbara Norris! memorandum citing the speci- 
fied references in the Dan Smwot Report which are relevant to the NAACP, 
Several other organizations Bre similarly participating іп the defense 
in the 11501 action. 


JA erb 
Attachment 
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memo from mildred bond 
to Parbara Morris 


November 6, 1096) 


Attached is a copy of a letter, 
under the date of Khovember 2, from 
Joseph P. Hennessey to John de J. Pem- 
berton, Jr., Executive Director of the 
American Civil Liberties Union, which 
J am forwarding to you for your infor- 
mation inasmuch as it concerns the ACLU 
inquiry relating to the van Smoot Re- 
port. 


MT/eb 
Attachment 


National Association for the Advancement of Colored People 
PG West JOth Street, New York JR, N. Y. RRyant 01-1400 
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LAW OFFICES OF 
Booru & Lovrrr 
BROADCASTING BUILDING 
1735 DE SALES STREET, N.W. 


WASHINGTON, D. С. 20036 
ELIOT C. LOVETT (15G3) TELEPHONE 
ROBERT м. BOOTH, JR. 


қ RE 7 - 9600 

LEE G. LOVETT Hovember 2, 1964 

JOSEPH F. HENNESSEY CABLE ADDRESS 

JOHN N. PAPAJOHN вого"! 
Gentlemen: 


This office, ag counsel For Television Station KTVA, 
Anchorage, Alaska, is in геспіре of a letter, dated October 19, 
1964, on the lotterhend of tho American Civi! Liberties Union, 
cimkaining an inquiry relaring to the Тап Smont Report of 
June 1, 1254 (Srsadeash 4 458). 

Please be advised that the questions raisad in your letter 
аға under conitderation an? brannzunred at the earliest 
possible date. 


Very truly yours, 


p "S бағада 
ж оа ph г, Пеппенвеу ү, 


“Counsel for ^ 
NORTHERN TELEVISION, INCORPORATED 


Jun do J. Pemberton, Ox. 
Executive Director 
American Civil Liberties Union 
150 Fifth Avenue 
New York, New York 10019 


aU 
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James Farmer 
National Director 
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November 2, 1964 


Congress Of Radinl Equality 


58 Park Row 
New York, New York 


Will Maslow 
Executive Director 
American Jewish Congross 
15 East 84th Street 
New York, New York 


roy Wilkins 
Executive Director 
National Association for 
20 West 40th Street 
New York, Мон York 


Whitney Young, Jr. 
Executive Director 
National Urban League 
14 East 48th Street 
New York, New York 


10038 


10028 


the Advancement of Colored People 


{батын . 
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No. 16207 | 
UNITED STATES COURT OF APPEALS 


FOR THE SIXTH CIRCUIT 


DAN Smoor, 
Petitioner, 
v. 
| ON PETITION for . 
-HoNORABLE NOEL P. Fox, Writ of Prohibition 
United States District Judge and Mandamus. 
for the Western District of 
Michigan, 
Respondent. 


Decided December 30, 1964. 


Before: Weick, Chief Judge, CECIL, Circuit Judge, and 
Воүр, District Judge. 


PER CuRIAM. This cause is before the Court on petition 
of Dan Smoot for a writ of Prohibition and Mandamus 
against the Honorable Noel P. Fox, Judge of the United 
States District Court for the Western District of Michigan. 
The petition is filed under authority of Section 1631, Title 
28, U. S. C. The action arises from the pendency of two 
eases in the District Court. These cases are numbers 4708 

. and 4709, on the docket of the court, in which the petitioner 
herein is plaintiff and The League of Women Voters of the 
Grand Traverse Area of Michigan, an association affiliated 
with the League of Women Voters of Michigan, a Michigan 
Corporation, and certain individuals are defendants. We 
will refer to the parties as plaintiff and defendants. 

The plaintiff is a resident of the state of Texas and is 
engaged in television and radio broadeasting in Texas and 
other areas of the United States, including the state of 
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Michigan. Тһе subject of the actions in the District Court 

is an alleged charge of libel growing out of a letter pub- 

lished in a column of the Traverse City Record Eagle, under 

the heading of “Voice of the People," and a monthly bulletin 

known as “Тһе Bulletin—League of Women Voters— Grand , 
Traverse Area of Michigan." | 

The actions were filed on March 9, 1964, and were set for 
trial on October 14, 1964. A pre-trial was held on Septem- 
ber 25, 1964, At this time, counsel for the plaintiff, who had 
filed his petitions, moved for a continuance on the ground 
that he was going on an extended vacation. The trial judge 
denied the motion. Thereupon counsel withdrew as counsel 
but prepared a motion to dismiss the cases which was pre- 
sented to the court by counsel's sister, also a member of the 
Michigan Bar. She represented that counsel’s health pre- 
cluded his further participation in the cases. 

Subsequently, after interim counsel failed to get a con- 
tinuance, present counsel came into the case and on October 
12, 1964, moved to dismiss the cases with prejudice to the 
filing of new actions. This motion was denied and on Octo- 
ber 14th the petition now before us was filed in our Court. 
The petitioner sought a continuance from the immediate 
trial date and an order requiring the District Judge to 
sustain the motion to dismiss the actions with prejudice. 
We granted a stay of further proceedings and issued an 
order to the District Judge to show cause why a writ of 
mandamus should not issue. An answer and brief were 
filed by the respondent. The petitioner filed a reply brief 
and to this the respondent filed a brief in reply and an 
amicus curiae brief was filed on behalf of the defendants. á 

The cases in the District Court have undoubtedly created 
a great deal of public interest and have generated consider- 
able heat between the parties. We are here concerned with 
the legal right of plaintiff to have the actions dismissed and 
with the right or duty of this Court to intervene in the 


matter. 

Rule 41 (а) (2) of the Federal Rules of Civil Procedure 
provides, “Except as provided in paragraph (1) of this 
subdivision of this rule, an action shall not be dismissed at 
the plaintiff’s instance save upon order of the court and 
upon such terms and conditions as the court deems proper." 
This rule contemplates the dismissal by plaintiff of an 
action without prejudice and is clearly discretionary with 
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the court. All of the cases ' cited by respondent, supporting 
the discretionary right of the court to dismiss cases on 
motion of the plaintiff, concern the dismissal without 
prejudice. : 

No case has been cited to us, nor have we found any, 
where a plaintiff, upon his own motion, was denied the right 
to dismiss his ease with prejudice. New counsel for the 
plaintiff said that he advised his client that on authority 
of New York T'imes Co. v. Sullivan, 876 U.S. 254, he would 
have to show malice on the part of the defendants in order 
to succeed in his litigation. It was counsel's view that this 
could not be shown, or, at least, it eould not be developed in 
the limited time available for preparation. We know of no 
power in a trial judge to require a lawyer to submit evi- 
dence on behalf of a plaintiff, when he considers he has no 
cause of action or for any reason wishes to dismiss his 
aetion with prejudice, the client being agreeable. А plain- 
Uff should have the same right to refuse to offer evidence in 
support of his claim that a defendant has. 

Of course, if he declines to offer evidence, he must suffer 
the consequences, which in this case would be judgment 
against him and a judgment in favor of the defendants. 
Dismissal of an action with prejudice is a complete adjudi- 
cation of the issues presented by the pleadings and is a bar 
to a further action between thé parties. An adjudication 
in favor of the defendants, by court or jury, ean rise no 
higher than this. Panza v. Armco Steel Corp., 816 F.2d 69, 
C.A. 8, cert. den. 875 U.S. 897; Creek Indians Nat. Council 
v. Sinclair Prairie Oil Co., 142 F.2d 842, 845, CA. 10, cert. 
den. 323 U.S. 781; Olsen v. Muskegon Piston Ring Co., 117 
F.2d 163, 165, С.А. 6; D.A.C. Uranium Co. v. Benton, 149 
F.Supp. 667, 673; Daley v. Sears, Roebuck & Co., 90 F. 


1 Cone у. West Virginia Paper Co., 330 U.S. 212; Grivas v. Parmalee 
Transp. Co., 207 F.2d 334, С.А. 7, reversing Bolten v. General Motors 
Corp, 180 F.2d 379, holding that a plaintiff could dismiss without 
prejudice as n matter of right; Adney v. Mississippi Lime Co. of 
Missouri, 241 F.2d 43, 44, С.А. 7; Barnett v. Terminal Р. Ass'n of St. 
Louis, 200 F.2d 893, 894, С.А. 8; Moore v. C. R. Anthony Co., 198 F.2d 
607, 608, С.А. 10; Westinghouse Electric Corp. v. United Electrical 
Radio and Machine Workers of America, 194 F.2d 770, 771, С.А. 3; 
Ockert v. Union Barge Line Corp., 190 F.2d 303, 304, С.А. 3; Larsen v. 
Switzer, 183 F.2d 860, 851, C.A. 8; New York, C. & St. L. R. Co. v. 
Vardaman, 181 F.2d 769, 770, С.А. 8; Churchward International Steel 
Co. v. Carnegie Steel Co., 286 Fed. 158; Lunn v. United Aircraft Corp., 
e кр: 12; Mott v. Connecticut. General Life Ins. Co., 2 F.R.D. 

23, . 
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Supp. 562, 568. See also, Rose v. Bourne, Inc., 172 F.Supp. 
536, 538. 

We are loathe to grant petitions for writs of mandamus 
and refrain from doing so where mandamus is resorted to 
as а substitute for appeal. Bankers Life & Casualty Co. v. 
Holland, 346 U.S. 379, 882 (1953) ; Ex parte Fahey, 332 
US. 258, 259-260 (1947); Roche v. Evaporated Milk Ass'n, 
319 U.S. 21, 26 (1943) ; Hoffa v. Gray, 323 1.24 178, 179, | 
cert. den. 375 U.S. 907; Aday v. United States District i 
Court, 318 F.2d 588, 591, cert. den. 374 U.S. 823; Beneke v. : 
Weick, 215 F.2d 38, 39. 

In this case a two- or three-week trial is contemplated. . : 

: Witnesses are to be subpoenaed from distant parts of the f 

United States. Such a trial with an unwilling plaintiff, 
even if it could be enforced, would be an expensive luxury. ; 
Our Distriet Courts are over-erowded with pending cases : 
and the Western District of Michigan is no exception. Our 
district judges have no time to conduct useless trials. 


We find that it was an abuse of discretion on the part of i 
the respondent to deny the plaintiff’s motion for dismissal s 
of the actions with prejudice to bringing new actions. In 
the interest of justice and in order to prevent the conduct 

А of an unnecessary trial, with its attendant accumulation ` 
of eosts and ineonvenience to witnesses, we grant the peti- 
tion and order the respondent to dismiss the actions with 
prejudice, subject to the payment of all court costs by the 
plaintiff. 
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NO. 16207 
IN THE 


UNITED STATES COURT 
ОҒ APPEALS 


FOR THE SIXTH CIRCUIT 


Dax Smoor, 
Petitioner, 


VS. 


Honorare Noru Р. Fox, United States 
District Judge for the Western District 
of Michigan, 


Respondent. 


PETITION FOR REHEARING AND CLARIFICATION 


Respondent and Petitioner respeetfully petitions for re- 
hearing and clarification of the order of this Court entered 
on December 80, 1965, which directed Petitioner to dismiss 
Civil Actions No. 4708 and No. 4709 on the docket. of the 
United States District Court for the Western District of 
Michigan. The dismissals were ordered to be **with prej- 
udice, subject to the payment of all court costs by the plain- 
tiff." 

Before Petitioner ean proeeed to eomply with the ordor 
to dismiss, he must resolve an uncertainty created by the 
Court's use of the above-quoled language in the context of 
the earlier proceedings before Petitioner and before this 
Court. 

Rule 54(d) of the Federal Rules of Civil Procedure pro- 
vides that ‘‘costs shall be allowed as of course to the pre- 


> 
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vailing party, unless the court otherwise directs * * *." 
Commentators seem to agree that Rule 54(d) vests a broad 
discretion in the trial court in the awarding of costs. This 
Court's order, however, speaks of “court costs" rather 
than simply ‘‘costs,’’ the term used by Rule 54(d). In 
light of earlier proceedings before Petitioner and before 
this Court, Petitioner is uncertain whether this Court's 
use of the term ‘‘court eosts?' was intended to circum- 
scribe Petitioner’s discretion in the awarding of costs. 


The earlier proceedings which give rise to Petitioner’s 
uncertainty center on defendants’ efforts to have attorneys’ 
fees awarded as costs. The issue of attorneys’ fees was 
raised at the earliest possible stage in these actions, in 
defendants’ Answers. Later, defendants moved that plain- 
tiff be ordered to give security for costs. At that time, de- 
fendants urged that the nature of the two actions made 
attorneys’ fees properly includible as costs. Petitioner 
granted defendants’ motion and ordered plaintiff to post 
a substantial bond. Plaintiff failed to post the bond, but 
instead moved to dismiss both actions with prejudice. In 
that motion plaintiff offered to pay ‘‘court costs,’ but 
argued that such costs did not include attorneys’ fees. Peti- 
tioner’s denial of this motion was the basis of the Court’s 
order of December 30, 1964, and the Court’s use of the 
same language suggests that this Court may have adopted 
plaintiff’s position. 


The parties’ contentions with respect to the allowance 
of attorneys’ fees as costs are set out in their respective 
memoranda of law submitted relative to defendants’ 
Motion for Security for Costs. Copies of these memoranda 
are attached hereto as appendices. Defendants’ arguments 
may be summarized as follows: Courts of equity have long 
exercised the power to award attorneys’ fees as costs to a 
defendant when an action has been shown to have been 
brought in bad faith, vexatiously, and for an oppressive 
purpose. Following the merger of law and equity in fed- 
eral practice, and pursuant to Rule 54(d), a district court 
has discretionary power to award attorneys’ fees in a law 
action of such a character. Furthermore, when a libel 
action is brought maliciously and without foundation, and 
when the allegedly libelous publication consists of criticism 
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of the utterances of a public figure on matters of publie 
concern, the constitutionally guaranteed right to freedom 
of expression requires that the economic burden of the 
suit be shifted to the plaintiff. Otherwise, the mere in- 
stitution of malicious and groundless actions would serve 
to stifle such criticism because of the high cost of defense. 
In connection with their legal arguments, defendants 
claimed that they would show at the trial that the actions 
had been brought in bad faith, vexatiously, and for an op- 
pressive purpose. Plaintiff’s postion, simply stated, is 
that it is settled law that only nominal costs may һе 
awarded, regardless of a plaintiff’s bad faith in bringing 
the actions. 


In granting defendants’ Motion for Security for Costs, 
Petitioner in effect made two decisions. First, he decided 
that in a proper case attorneys’ fees could be awarded as 
costs. Second, he found that defendants had shown prob- 
able cause to believe these action to be proper ones for such 
an award. Petitioner is aware that, before awarding at- 
torneys’ fees as costs, he must make the determination 
whether plaintiff did in faet bring these actions in bad 
faith, vexatiously, and for an oppressive purpose. How- 
ever, such a factual determination, which would require 
the taking of proof, would be an ‘‘expensive luxury” if 
this Court intended, when it said ‘‘subject to the payment 
of all court costs," to indicate that attorneys’ fees could 
not be awarded. The inevitable expenditure of time and 
effort in making such a determination would then have 
been contrary to the spirit of the Court's order. Thus, 
Petitioner hesitates to proceed without clarification by this 
Court of its order. 


Petitioner also calls to the attention of this Court certain 
factual errors which are contained in its opinion: 


(a) March 9, 1964 is not the date on which the actions 
vere filed, but is the date the United States Supreme Court 
issued its opinion in New York Times Co. vs. Sullivan, 
876 U.S. 254 (1964). Тһе actions were filed by plaintiif 
on March 21, 1964, nearly two weeks thereafter. 
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(b) Secondly, this Court states in its opinion that 
plaintiff's new counsel said that he advised plaintiff that 
on authority of New York Times Co. vs. Sullivan, supra, 
plaintiff would have to show malice on the part of defend- 
ants to succeed in his litigation. However, the opinion does 
not take account of plaintiff's verified complaint which 
specifically alleges malice on the part of the defendants 
and was filed after the New York Times holding. 


(е) In addition, the intimation in the opinion of this 
Court that Petitioner attempted to require plaintiff's coun- 
sel to submit evidence is incorrect and without basis. ^ Оп 
October 12, after denying plaintiff’s motion to dismiss, 
Petitioner did advise plaintiff's counsel that he would have 
a full opportunity to present his ease at the trial and that 
if plaintiff did not proceed, the Court would be obligated 
fo permit defendants to present their proofs. At no time 


did Petitioner order or otherwise require plaintiff to sub- 
mit evidence. 


Finally, Petitioner reasserts the arguments raised in 
his briefs and memorandum of facts and law, and urees 
this Court to reconsider the conclusions of law upon which 
its order is based, specifically including, but not limited 


to, its decisions as to the scope of Rule 41(a) of the Federal 
Rules of Civil Procedure. 


For the reasons set out above, Petitioner respectfully 
requests a rehearing of this matter, and asks this Court 
fo eorrect its opinion as above set forth and to clarify its 
order by indieating whether or not attorneys! fees may be 
allowed as costs if the actions are found to have been 





ж The statement “We know of no power in a trial judge to require a lawyer to submit 
evidence nn behalf of a plaintiff, when he considers he has no cause of action or for 
any reason wishes to dismiss his action with prejudice, the client being agreeable" on 
page 3 of the Opinion of this Court implies a result which the District Court did not 
intend and a result not contemplated by the District Court Opinion denying plaintiff's 
motion to dismiss. Page 5 of the transcript of the October 12, 1964 hearing on plain- 
tiff’s motion to dismiss, which transcript has been forwarded to this Court, contains 
the following statements by the District Court: "Then, Mr. Watts, you will have a full 
opportunity to present your case. If you do not proceed with your case, then the 
Court is obligated under the facts of this case and the law as the Court sees it, to 
permit the defendants to proceed with defendants’ case.” 
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brought in bad faith, vexatiously, and for an oppressive 
purpose. 


Dated: January 14, 1965. 


Respectfully submitted, 


(s) Noel P. Fox 
Noel P. Fox 


I concur in the above Petition. 
Respectfully submitted, 


(s) Raymond W. Starr 
Raymond W. Starr 
Harold S. Sawyer, 
Lewis À. Engman, 
Charles E. MeCallum, 


Attorneys for Petitioner. 
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Business Address: 
300 Michigan Trust Building, 
Grand Rapids, Michigan 49502 


STATE OF MICHIGAN 
COUNTY OF KENT и 


Harold S. Sawyer, Lewis А. Engman and Charles E. 
McCallum, being duly sworn, depose and say that they i 
make this affidavit in support of the foregoing Petition for 3c 
Rehearing and Clarifieation, and do further say that said Y 
Petition is presented in good faith and not for purposes of 
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delay, and that the facts contained therein are true to the 
best of their knowledge. 

(s) Harold S. Sawyer 

(s) Lewis A. Engman 

(s) Charles E. McCallum 


Subseribed and sworn to before me this 13th day of 
January, A.D. 1965. 


(s) Wanda M. Niven 
Notary Public, Kent County, Michigan. 
My commission expires Oct. 7, 1966. 
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APPENDICES 


DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANTS’ MOTION FOR SECURITY 
FOR COSTS 


Summary 


It is within the discretionary power of a federal district 
court to allow attorney’s fees as costs in a proper case. 
The instant case, involving an action brought and main- 
tained in bad faith, vexatiously, and for an oppressive 
reason, will be a proper one for the exercise of the court’s 
discretionary power to award attorney's fees as costs. 

It is within the discretionary power of a federal district 
court to require of a non-resident plaintiff security for the 
costs he may have to pay if his action fails. The instant 
саве is a proper one for the exercise of the court's discere- 
tionary power to require security for costs, including at- 
torney's fees. 


І. 


It is within the discretionary power of a Federal District 
Court to allow attorney's fees as costs in a proper case. 


Historieally, courts of equity have long had full discre- 
tion in the award of costs. This power is said to run from 
the statute 17 Rich. ТТ, с. 6, authorizing the chancellor to 
award damages ‘‘for bringing of vexatious and unfounded 
suits." Federal equity courts were early held to possess 
the same powers as English courts of chancery, including 
discretion as to costs. See 20 Cyc. Fed. Proc. § 38.01. 
Within the scope of this discretion is the power to award 
attorney's fees as costs. In the recent case of Vaughan v. 
Atkinson, 869 U.S. 527, 530 (1962), the Supreme Court 
stated that ‘‘allowance of counsel fees and other expenses 
entailed by litigation, but not included in the ordinary tax- 
able costs regulated by statute, is ‘part of the historic 
equity jurisdiction of the federal courts.’ " 
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In aetions of an equitable nature, such fees are often al- 
lowed. For example, in cases of interpleader the court 
may allow an attorney’s fee. John Hancock Mutual Life 
Ins. Co. v. Lloyd, 194 F. Supp. 816 (N.D. N.Y. 1961) ; Lock- 
ridge v. Brockman, 137 F. Supp. 383 (N.D. Ind. 1956). 
Again, where a few plaintiffs sue on behalf of a number, 
they may be allowed their counsel fees as costs. In the 
case of Taussig v. Wellington Fund, Inc., 187 F. Supp. 179 
(D. Del. 1960), minority shareholders brought an action 
for a judgment declaring their corporation to have the ex- 
clusive right to the use of a name. Attorney's fees were 
awarded to the plaintiffs, the court stating that: 


**Before attorney's fees can be assessed as an ele- 
ment of damages against the perpetrators of the un- 
fair eompetition, the court is required to find the 
wrongdoer's actions were unconscionable, fraudulent, 
in bad faith, vexatious, or exceptional. Absent a 
statutory provision, and equity court is not deprived 
of its inherent power to award attorney's fees to the 
prevailing party where the circumstances warrant." 
Id. at 222-23, 


See also Wilone v. English, 306 F. 2d 814 (D. C. Cir. 1962). 

In the leading case of Holaz v. Atlantic Coast Line В. 
Co., 186 F. 2d 473 (4th Cir. 1951), Negro firemen brought 
an action under the Railway Labor Act against the railroad 
and their union to have declared void an agreement he- 
tween the railroad and the union which deprived plaintiff 
and other Negro firemen of seniority and employment 
rights. Reversing and remanding a judgment for the de- 
fendant, the Fourth Circuit spoke to the issue of attorney's 
fees: 


“We think that the allowance of attorney's fees 
as a part of the costs is a matter resting in the sound 
discretion of the trial judge. Ordinarily, of course, 
attorney's fees, except as fixed by statute, should not 
be taxed as a part of the costs recovered by the pre- 
vailing party; but in a suit in equity where the taxa- 
tion of sueh costs is essential to the doing of justice, 
they may be allowed in exceptional cases. The justifi- 


3a 
Defendants’ Memorandum 


cation here is that plaintiffs of small needs have been 
subjected to discriminatory and oppressive conduct 
by a powerful labor organization which was required, 
as bargaining agent, to protect their interests.’’ Id. 
at 481. 


Even in cases where counsel fees are disallowed, the 
courts recognize the existence of the power to allow them. 
In Universal Oil Products v. Root, 328 U.S. 575 (1946), a 
patent infringement suit, certain attorneys served as amici 
curiae but also represented private interests which were 
not parties to the suit. The lower court awarded attor- 
ney’s fees. Although it reversed on this point, the Su- 
preme Court said that: 


“Хо doubt, if the court finds after a proper hearing 
that fraud has been practiced upon it, or that the 
very temple of justice has been defiled, the entire 
costs of the proceedings could justly be assessed 
against the guilty parties. Such is precisely a situa- 
tion where for dominating reasons of justice a court 
may assess counsel fees as part of the taxable costs.’’ 
Id. at 580. 


And in United Furniture Workers of America v. Fort 
Smith Couch and Bedding Co., 214 F. Supp. 164 (W.D. 
Ark. 1963), a suit by a union to obtain specific performance 
of an arbitration provision in a collective bargaining agree- 
ment, a motion for summary judgment was sustained but 
counsel fees disallowed. The court said: 


** Whether an attorney's fee should be allowed turns 
on the historical equity powers of federal courts, since 
no statute authorizes attorney’s fees in the instant 
ease. Such allowances are appropriate only in ex- 
ceptional cases and for dominating reasons of jus- 
tice. Id. at 173. 


In American Automobile Ass'n v. Spiegel, 128 F. Supp. 794, 
795 (E.D. N.Y. 1955), a suit in trade mark infringement, 
defendants were not allowed attorney's fees, but the court 
said ‘‘the law is well settled that the granting of counsel 
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fees and expenses in appropriate situations is part of the 
historie equity jurisdiction of the federal courts." How- 
ever, the court continued, here there was a basis for plain- 
tiff’s belief that he had a good cause of action. 

Tt has been stated that “Әу virtue of Rule 54(d) * * * the 
trial court now has discretion in the awarding of costs in 
all cases, whether the issues are of a legal or of an equitable 
nature." 10 Cyc. Fed. Proc. $ 88.01. In the case of 
Prashker v. Beech Aircraft Corp., 24 F.R.D. 805 (D. Del. 
1959), an action for wrongful death, it was held that the 
eosts of the preparation of models by the defendant were 
not taxable as costs. However, the court stated that ‘‘the 
Rules of Civil Procedure being applicable to all civil ac- 
tions, it is generally held that there is now no distinction 
between equitable or legal considerations as to the discre- 
tion of the court as to costs.” Id. at 812. (Emphasis added). 
Again, in Euler v. Waller, 295 F. 2d 765 (10th Cir. 1961), a 
personal injury action, the costs of charts and expert wit- 
uesses were disallowed. However, the court said that 
‘for compelling reasons of justice in exceptional cases 
allowances may be made of items of cost not authorized by 
the statutes.’’ Id. at 766. See also Barron & Holtzoff, Fed- 
eral Practice and Procedure, $ 1195, where it is stated that 
“the district court has power to establish by rule what 
expenditures may be taxed as costs, and may allow addi- 
tional costs as exceptional or extraordinary circumstances 
may require * * *,” 

With particular reference to attorney’s fees, a leading 
treatise states: 


*** * * A Federal District Court may award attor- 
ney's fees in favor of one party and against another 
where an unfounded action or defense is brought or 
maintained in bad faith, vexatiously, wantonly or for 
oppressive reasons." Moore, Federal Practice, Vol. 
6, § 1322. 


And in the case of Carter Products, Inc. v. Colgate-Pal- 
molive Co., 214 F. Supp. 383 (D. Md. 1962), an action for 
damages for infringement of trademark and misappropria- 
tion of trade secrets, attorney's fees were requested and 
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awarded. Тһе award of counsel fees in the trademark 
phase of the case was covered by federal statute. Said the 
court: 


‘There is no similar statute with respect to the 
trade secret issues. And such award must be based 
on the inherent power of a federal court to award 
attorney's fees in certain types of cases * * * un- 
necessary, groundless, vexatious and oppressive peti- 
tions and motions have been held to constitute appro- 
priate reason for the exercise of the equitable power 
to award attorney's fees against the offending party 
* * >. This court reaffirms its fiindings that the mis- 
appropriation of plaintiff's trade secrets * * * was 
unconseionable, wilful, and in bad faith, the equivalent 
of fraud * * *. Plaintiffs are, therefore, entitled to 
an allowanee of reasonable attorney's fees and dis- 
bursements incurred in connection with the trade 
secret issues as well as the patent issues." 14. at 414. 


Indeed, this very Court awarded counsel fees to a suc- 
cessful defendant in a recent action for damages for trade- 
mark infringement. General Motors Corp. v. Cadillac 
Marine and Boat Co., 226 F. Supp. 716 (W.D. Mieh. 1964). 
In support of its decision, the Court eited Vaughan v. 
Atkinson, supra, and the passage set out above from 
Moore, Federal Practice, and concluded that ''the law is 
clear that this court has the power to award attorney fees." 
226 F. Supp. at 744. 

Тһе federal court's diseretion in the award of costs 
eannot be diminished by state law. The award of costs 
is a protection against abuse of the judicial machinery, 
and clearly presents a ‘‘procedural’’ question for purposes 
of the Erie rule. The ruling on costs eannot affect the 
outeome of Plaintiff's action; instead, such costs will be 
imposed because the failure of Plaintiff's action reveals 
that it was groundless and brought in bad faith. 

In Kellems v. California C. I. O. Councel, 6 F. R. D. 358 
(N. D. Cal. 1946), a libel action in which jurisdiction was 
based on diversity of citizenship, the court allowed attor- 
ney's fees as costs pursuant to a state statute. However, 
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the court did noi allow the full amount authorized by 
state law, stating that ‘‘Rule 54(4) of the Federa) Rules 
of Civil Procedure vests a discretionary power in the court 
with respect to the allowance of costs, the exercise of 
which cannot be curtailed by state legislation.” Id. at 361. 
And in Bank of China v. Wells Fargo Bank & Union 
Trust Co., 209 F. 2d 467 (9th Cir. 1953), the court said 
in an interpleader action that the state rule forbidding 
allowance of attorney's fees to the stakeholder was not 
determinative: ''This rule is not determinative in diver- 
sity actions * * *. The allowance of costs, including attor- 
ney's fees, is a matter within the discretion of the trial 


court and will not be disturbed unless an abuse of that ` 


discretion is clearly shown." Id. at 476. Оп this point, 
Barron & Holtzoff. Federal Practice and Procedure $ 1195 
conclude that ‘‘the award of costs is governed solely br 
federal law.” 


п. 


The instant case, involving an action brought and main- 
tained in bad faith, vexatiously, and for an oppressive reason. 
will be a proper one for the exercise of the Court's discre- 
tionary power to allow attorney's fees as costs. 


Of course, there ean be no final determination as to the 
award of counsel fees as costs until after trial. However, 
several factors already indicate that the instant action has 
been brought and maintained in bad faith, vexatiously, 
and for an oppressive reason. Plaintiff has never made 
any rea] contention that he suffered any actual damage as 
a result of Defendants’ statements. Plaintiff has ob- 
structed Defendants in their preparation of this case. The 
action itself is manifestly groundless and the defenses to 
it indisputable. Finally, the bringing of a groundless libel 
action is not inconsistent with ‘‘mean and dirty’’ schemes 
used by so-called *'superpatriot" groups to “ехрове com- 
munists" and to stifile criticism. In addition, another 
factor weighs in favor of the exercise of the court’s dis- 
cretion. If Defendants could not obtain attorney's fees 
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as costs in such an aetion, their constitutional right to 
freedom of expression would be seriously threatened. 

Damages. Plaintiff alleges in his verified complaints in 
these actions that he “Ваз suffered financial loss, in that 
certain of his business associates and sponsors have been 
persuaded by said libelous artiele to cease to have any 
business dealings with said Plaintiff." But in answer to 
Defendants' Interrogatories, Plaintiff could not substan- 
tiate these claims. 

Number 68 of Defendants’ Interrogatories reads as 
follows: ‘‘What is the name and address of each business 
associate, sponsor or other person who has been prejudiced 
by the statement claimed to have been made by any of thie 
Defendants not to have any business dealings with you?"". 
In answer, Plaintiff said: “I have no list of the business 
associates, sponsors or other persons who have been 
prejudiced by Defendants not to have any business deal- 
ings with me. <Any information of this kind is in the 
hands of my attorney." Number 69 of Defendants’ In- 
terrogatories reads as follows: ‘‘State how and in what 
manner your reputation has been injured, including the 
name and address of each person in whose opinion your 
good name, eredit, fame and reputation has been damaged 
as a result of the acts claimed of." In answer, Plaintiff 
replied, ‘‘I have no way of assessing, in detail, the harm 
that Defendants’ published statements about me have 
done." Number 70 of Defendants’ Interrogatories reads 
as follows: ‘‘Itemize all special damages you claim to 
have sustained as a result of any statements made by De- 
fendants." In answer to that question, Plaintiff said: 
"I have no way of making such an itemization at this 
time." Number 71 of Defendants’ Interrogatories is: 
"State the name and address of each person who has 
knowledge of the relevant facts, information or circum- 
stances of this case, including those persons who have 
special knowledge concerning the special damages you 
elaim to have suffered." In answer Plaintiff said: “Т 
have no list of persons who know the circumstances and 
details of this case, or have knowledge of the damage 
done me.’’? Number 72 of Defendants’ Interrogatories reads 
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ав follows: “List all the names and addresses of the 
sponsors of your television. program оп WPBN-TV, 
Traverse City, Michigan." In answer Plaintiff said: “1 
do not know who is presented as official sponsor of my 
broadeast in Traverse City. That information might be 
obtained from my attorney, or Mr. L. F. Hunter (Route 
Ж2, Box 340, Traverse City), or Mr. Vincent J. Ryan 
(542% West 10th Street, Traverse City), or Mr. Roger 
Follansbee (7537 North Clark Street, Chicago 26, Illinois)."' 

Thus, while Plaintiff swore in his complaint that cer- 
tain business associates had ceased business dealings with 
him as a result of the alleged libel, he did not know, when 
asked in Defendants’ Interrogatories, the names of any 
such business associates. Indeed, he did not even know 
the local sponsors of his program in Traverse City. Но 
could not have known if that sponsor had eeased to have 
business dealings with him. 

The fictitious nature of Plaintiff’s special damage claim 
is further revealed in later proceedings. On May 18, 1964, 
the Court on its own motion ordered that not later than 
June 25, 1964, the attorneys for the parties appearing in 
this case should meet for the purpose, in part, of exhibition 
to opposing counsel of a written itemized statement of 
Plaintiff's special damage claims together with documen- 
tary evidence in support thereof. By consent the meet- 
ing date was changed to July 2, 1964. At that meeting 
Plaintiff’s counsel exhibited no evidence of special damages 
and stated that Plaintiff was unable to then provide an 
itemized statement of his special damages. To date, no 
such statement has been received. 

Thus, despite specific order by the Court, Plaintiff has 
failed to present any evidence or indeed any statement. 
of special damages. It is clear that his broad claim of 
special damages was entirely groundless and that he can- 
not now support it. 

Obstruction. On May 8, 1964, Defendants moved the 
Court for an order requiring Plaintiff to produce certain 
documents and things for inspection, including the Dan 
Smoot Reports. Plaintiff offered to sell these documents 
for about $980, but Defendants’ Motion was granted by 
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the Court on June 1, 1964. On July 6, 1964, Defendants’ 
attorney received from the Clerk of the Court a box which 
the Clerk had received from the Plaintiff and which pur- 
portedly contained the articles, pamphlets and books which 
Plaintiff had been ordered to produce. Upon examination 
of the contents of the box, Defendants’ attorney dis- 
covered that some 184 copies had not been produced, and 
an Affidavit to that effect was filed with the Court. In a 
letter of July 9, 1964, Defendants’ attorney informed the 
Plaintiff’s attorney that he was filing an Affidavit as to 
the contents of the box, and advised Plaintiff’s attorney of 
what at that time was termed an ''oversight." On July 
15, 1964, Plaintiff’s attorney furnished the Clerk of the 
Court with 42 additional copies of the Dan Smoot Report. 
Upon inspection, Defendants’ attorney discovered that 
each of the 42 issues had already been filed, and that 
there were still some 184 issues of the Dan Smoot Report 
not included; an Affidavit to this effect was filed with the 
Court. As of the date of this Motion, this defect has not 
yet been remedied. 

Defendant has taken a reasonable position with respect 
to these defects in the production of documents and things. 
However, it is clear from the length of time involved and 
the specificity with which defects in production were point- 
ed out to the Plaintiff that Plaintiff has made no effort 
at all to remedy the defects. This willful obstruction has 
hindered Defendants’ counsel in preparation of the de- 
fense to this action and has cost time and effort. This ob- 
struction is clear evidence of Plaintiff’s lack of good faith 
in bringing this action and of the vexatious nature of the 
suit. 

Manifest Groundlessness. Viewing all elements of the 
instant case most favorably to Plaintiff, it is manifestly 
clear that his action is groundless in fact and baseless in 
law. Examination of the films and documents on file with 
the Clerk of the Court reveals that the defense of truth is 
justified. It is readily apparent that the Plaintiff’s pro- 
gram is based on ''slanted information, half truths, innu- 
endoes, and sometimes, worse.’’ 
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Гог the moment ignoring the defense of truth, however, 
the circumstances of the case as admitted by Plaintiff in 
his pleadings reveal that the action is baseless in law. Plain- 
tiff’s Complaint states that ‘‘Defendants hold themselves 
out to the public as being engaged in ‘to promote political 
responsibility through informed and active participation 
of citizens in government.'"' Thus, Defendants’ organ- 
ization is one devoted to informing the public on matters 
of publie interest. Dan Smoot, by taking a strong position 
on public matters, has invited public controversy and is 
to be regarded as having invited publie judgment. He is 
in no position to complain if that judgment, opinion, 
comment or criticism is adverse. Defendants’ comment on 
ihe Dan Smoot program was ''fair". It represented the 
commentator’s honest opinion and was published with 
the bona fide purpose of giving the publie the benefit of 
comment which it is entitled to have. See Prosser, Torts 
§ 95, at 619-23 (2d ed. 1955). 

Indeed, there is a matter of constitutional concern in- 
volved in this case. In the recent decision in New York 
Times v. Sullivan, 84 S. St. 710 (1964), the Supreme Court 
of the United States stated that there was “а profound 
national commitment to the principle that debate on pub- 
lie issues should be uninhibited, robust, and wide open, and 
that тау well include vehement, caustic, and sometimes 
unpleasantly sharp attacks on government and public 
officiuls.’? The same principle must apply to comments and 
attacks on those who, by their public utterances, invite such 
comments and attacks. 

In his program Dan Smoot takes positions on a number 
of issues of national concern. Defendants, and perhaps 
others, disagree with his positions and believes his re- 
marks to be misleading. The articles complained of in 
these two actions are at their worst no more than state- 
ments by the Defendants that the utterances of Dan Smoot 
are misleading — that he is a ‘‘Pied Piper." There has 
been no hint of malice. In light of the circumstances, the 
defense of privilege, constitutionally buttressed, is clear- 
ly sound. Such an action by such a person against such 
a group is without legal basis. Settled principles of the 
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law of defamation, together with high traditions of con- 
stitutional guarantee, make this action patently baseless. 

Oppressive Plan. 'The bringing of baseless litigation is 
not inconsistent with devices used by so-called ''super- 
patriot” groups to stifle honest criticism. For example, 
the John Birch Society Blue Book (which recommends 
“The Dan Smoot Report’’ for reading at page 80) pro- 
vides as follows: 


“6. Another thing we should do, and one badly 
needed, would be £o start shocking the American 
People — or an increasing pereentage of the more 
literate and more intelligent who have not yet been 
completely brain-washed — into a realization of what 
is happening; into a dawning realization of how far 
and how completely Communists and Communist in- 
fluences have crept right into communities, institu- 
tions, and activities where the general public does 
not have the slightest suspicion of such infiltration. 
The best way to do this is by exposure, which is why 
the Communists just had to get rid of McCarthy, and 
went to such extreme lengths to do so * * *.’? (Em- 
phasis added) p. 94. 


“But it is to be remembered that libel suits also 
necessarily give added publicity to the charges, which 
is one thing we would be seeking and which the Left 
would be most anxious to avoid." (Emphasis added) 
p. 103. 


Viewed in the light of such statements, we are provided 
with a possible reason for Plaintiff's filing of these libel 
actions and for his obstructive and delaying tactics, and 
the threat to Defendants’ constitutional liberties is brought 
sharply into focus. 7 

Constitutional Guarantee. Related to but distinct from 
the above discussion, the constitutional guarantee of free- 
dom of expression is a direct factor weighing in favor of 
the Court's exercising its discretion to allow attorney's 
fees as costs in this case. In New York Times Co. v. Sul- 
livan, 8& S. Ct. 710 (1964) at pp. 720-721, the United 
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States Supreme Court recently stressed the importance 
of maintaining a political and legal climate which en- 
couraged freedom of expression upon public questions as 
follows: 


“The general proposition that freedom of ex- 
pression upon public questions is secured by the First 
Amendment has long been settled by our decisions. 
The constitutional safeguard, we have said, ‘was 
fashioned to assure unfettered interchange of ideas 
for the bringing about of political and social changes 
desired by the people.’ Roth v. United States, 354 U. 
S. 476, 484, 77 S. Ct. 1304, 1308, 1 L. Ed. 1498. * * * The 
First Amendment, said Judge Learned Hand, 'pre- 
supposes that right conclusions are more likely to be 
gathered out of a multitude of tongues, than through 
any kind of authoritative selection. То many this is, 
and always will be, folly; but we have staked upon it 
our all.’ United States v. Associated Press, 52 F. 
Supp. 362, 372 (D.C.S.D.N.Y. 1943). Mr. Justice 
Brandeis, in his concurring opinion in Whitney v. Cali- 
fornia, 274 U.S. 357, 375-376, 47 S. Ct. 641, 648, 71 L. 
Ed. 1095, gave the principle its classie formulation: 


‘Those who won our independence believed * * * 
that publie diseussion is a political duty; and that 
this should be a fundamental principle of the 
Ameriean government. They recognized the risks 
to which all human institutions are subject. But 
they knew that order cannot be secured merely 
through fear of punishment for its infraction; 
that it is hazardous to discourage thought, hope 
and imagination; that fear breeds repression; that 
repression breeds hate; that hate menaces stable 
government; that the path of safety lies in the op- 
portunity to discuss freely supposed grievances 
and proposed remedies; and that the fitting 
remedy for evil counsels is good ones. Believing 
in the power of reason as applied through public 
diseussion, they eschewed silence coerced by law — 
the argument of force in its worst form. Recog- 
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nizing the occasional tyrannies of governing ma- 
jorities, they amended the Constitution so that 
free speech and assembly should be guaran- 
teed.’ ’? (Emphasis added). 


By bringing groundless and harrassing suits against 
those of little means who criticize him, Plaintiff may ef- 
fectively deny them the right to comment freely on his 
views. Іп the words of Justice Brandeis, he may ''dis- 
courage thought, hope and imagination” on the part of 
countless individuals and non-profit and non-endowed 
groups like the League of Women Voters, Even when 
clearly in the right, such eritics may be unable to afford 
the costs or risks of litigation defending their rights, and 
thus deterred from speaking out. 

It must be stressed that it is not the Defendants alone 
whose constitutional rights are endangered by such suits. 
Plaintiff effectively serves notice upon all others who 
might otherwise consider publicly discussing or disagree- 
ing with his views that they too may find themselves sub- 
jected to time-consuming and expensive litigation. 

In fact, these very libel actions already have effectively 
denied individuals in the Traverse City area from going 
ahead with a television program which had been planned 
as an answer to the Dan Smoot television programs. De- 
fendants intend to show at the trial that an informal group 
in Traverse City, consisting of a Catholic priest, Protestant 
clergy, an&eothers, abandoned their plans to formally 
present ‘һе other side." Plaintiff and his associates 
sbould not be permitted to smugly reap the ‘‘benefits’’ of 
libel actions which infringe so drastically on constitu- 
tionally guaranteed freedom of speech and expression. 
This is particularly important in this action where dif- 
fering political viewpoints raising potentially emotional 
questions are involved in a presidential election year in 
which ‘‘extremism’’ has become an issue of national sig- 
nificance. 

Therefore, in determining whether ‘‘dominating reasons 
of justice"! require the allowance of attorney's fees in this 
action, the Court should consider that to disallow these 
expenses as costs threatens a basic constitutional right, not 
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Defendants’ Memorandum 


only of Defendants, but of all citizens. As pointed out 
above, the economic coercion involved is not a feature of 
this law suit alone, it is a recognized tactic of the ‘‘super- 
patriot” right. 


IH. 


It is within the discretionary power of a Federal District 
Court to require of a non-resident plaintiff security for the 
costs he may have to pay if his action fails. 


Security for costs is not covered by the Federal Rules 
of Civil Procedure. Thus, the trial courts may in this re- 
spect ‘‘regulate their practice in any manner not incon- 
sistent with these rules. Fed. R. Civ. P. 83. Some dis- 
trict courts have local rules which regulate the subject of 
security for costs. In the case of Russell v. Cunningham, 
933 Е. 24 806 (9th Cir. 1956), involving an action for as- 
sault and battery, the court said: ‘‘Appellant contends 
that the requirement of the rules of the Distriet Court of 
Guam that non-residents file a cost bond is ‘without basis 
in law and discriminatory.’ While no federal statute au- 
thorizes security for costs, the district courts may make 
their own rules not inconsistent with the Federal Rules of 
Civil Procedure. F. R. C. P. 83." 14. at 811. In the 
absence of such a rule the court has discretion in each case 
to do whatever it wishes. Barron & Holtezoff, Federal Prac- 
tice and Procedure $ 1198. And see Newell v. О. А. Newton 
& Son Co., 95 Y. Supp. 355 (D. Del. 1950), where, after 
quoting Rule 83, the court continues: ‘‘I am of the opin- 
ion that the foregoing express power as well as power 
emanating from the inherent nature of the court itself 
(i£ not limited by rule or statute) gives to the court a dis- 
cretion with relation to security for eost." See also 10 
Сус. Fed. Proc. $ 38.47. 
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IV. 


The instant case is a proper one for the exercise of the 
Court's discretionary power to require security for costs, in- 
cluding attorney's fees. 


To require security for costs, including attorney's fees, 
is not to finally determine the issue of attorney's fees as 
costs. Whether or not they will be allowed can only be de- 
termined after the trial But if there presently appears 
a reasonable likelihood that such items will be allowed, 
then to require security for them would be appropriate. 

The factors which indicate that this will be a proper case 
for the court to exercise its discretion to allow attorney’s 
fees as costs also weigh in favor of the court’s requiring 
security for such amounts at this time. The obviously 
groundless and vexatious nature of the litigation make it 
entirely fair that Plaintiff put up this security. Constitu- 
tional considerations also require this result. Many would 
be forced to knuckle under and cease and desist their fair 
criticism when faced with the prospect of such a suit as 
this. This would be true even if such persons had reason 
to hope that their attorney’s fees would be allowed them 
as costs. The risk and uncertainty involved in collecting 
such costs constitute an effective deterrent. On the other 
hand, if they could be assured that such amounts would be 
promptly paid if and when awarded, and would not involve 
further long and tedious litigation, such persons would 
not hesitate to vigorously defend such actions. 

In addition, in deciding whether or not to require se- 
curity for costs, the non-residence of the Plaintiff is an 
important factor. Even if costs are assessed against him, 
Defendants may find it difficult or impossible to collect 
from him in a distant forum. See Barron & Holtzoff, 
Federal Practice and Procedure § 1198. 

Finally, the relative economic positions of the parties 
may be considered in resolving this question, Plaintiff is 
а highly prosperous radio and television personage. De- 
fendants are a non-profit non-partisan association and 
four members of the association. Defendants need every 
financial assurance that they may in fairness be given. 
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For all the reasons set out above, it is urged that the iu- 
stant ease appears reasonably likely to be one in which at- 
torney's fees will be awarded as costs to the Defendants, 
and that consequently security for such items of costs 
should be required, and Defendants submit that their Mo- 
tion for Seeurity for Costs should be granted. То do other- 
wise would be to retreat from the ‘‘profound national eom- 
mitment that debate on publie issues should be uninhibited, 
robust, and wide open.’’ 


PLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANTS’ 
MOTION FOR BOND FOR SECURITY FOR COSTS 


I. 


There is no showing of any financial inability on the part 
of plaintiff to pay costs in the event he should not prevail. 


Not only is there no showing of financial irresponsibility 
on the part of the plaintiff to meet any costs taxed against 
him by defendants, but the affidavit of their own counsel 
Shows positively that plaintiff is finaneially responsible. 
The language of defendants’ counsel in said affidavit is: 
** Plaintiff's answers to Defendants’ Interrogatories further 
indieate that plaintiff has an income well in excess of %40,- 
000 a year." Therefore there is no need for any security 
for costs. 


“Where plaintiffs were solvent so that defendants 
and their witnesses were not endangered with respect 
to their legal demands, motion for security for costs 
would be denied." Merriman v. Cities Service Gas 
Co., D. C. Mo. 1951, 11 F. R. D. 165. 


II. 


The motion for security for costs is untimely made. 


These cases were started on or about March 18, 1964, 
and are now at issue and have been at issue for some time. 
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Plaintiff’s Brief 


Meanwhile, interrogatories for both sides have been filed, 
and answers filed in relation thereto, and the cases have 
been set down for Pre-Trial hearing September 24, 1964. 
In addition, depositions have been taken, one day having 
been spent in taking the deposition of the plaintiff, and one- 
half day for the deposition of two of the defendants, and 
plaintiff has been put to considerable expense by reason 
of the taking of the depositions and the preparation of 
answers in reply to the interrogatories. 


‘Where there has been unnecessary delay in filing 
motion to require plaintiff to give security for costs, 
and plaintiff has ineurred expense, the eourt should 
not require such security.” Cary vs. Hardy, D. С., 
Tenn., 1940, 1 F. R. D. 358. 


IH. 


The amount of bond requested for security of costs is 
highly excessive and extremely unreasonable. 


The amount of $25,000.00 bond for security for costs re- 
quested is unreasonable. The taxable costs in these cases 
can only be nominal No showing has been made and 
no showing ean be made of any extraordinary situation. 
Moreover, this is a case in the nature of an action at law 
in whieh only nominal eosts are permitted. 


IV. 


The motion for security for costs is an attempt to punish 
plaintiff for exercising his right to start suit against those 
who he claims have seriously libeled him. 


The only costs which defendants could obtain if they 
were to win the lawsuit would be nominal. 


“Costs in actions at law in federal courts are 
creatures of statute, and ordinarily, attorneys’ fees, 
except as fixed by statute, should not be taxed as 
part of costs recovered by prevailing party, although 
in a suit in equity where taxation of such costs is 
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essential to doing of justice, they may be allowed in 
exceptional enses." Ruck v. Spray Cotton Mills, D. C. 
N. C. 1954, 120 F. Supp. 944. 


V. 
State rule to govern costs. 


In view of the fact that there appears to be no Joeal 
rules of the U. S. District Court for the Western Division 
of Michigan, concerning the taxation of costs, then the 
Stale rule should govern. Brown v. Consolidated. 
Fisheries, D. C. Del. 1955, 18 P. В. D. 433. 

Plaintiff respectfully asks the Court to deny the motion 
of defendants for security for costs, or in the alternative, 
fo fix a bond in a nominal amount. 
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Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Dear Mrs. Morrís: 


I would like to bring you up to date on the proceedings 
in Smoot v. League of Women Voters, et al. since last October. 
You will recall that we notified you at the last minute that the 
League's need for the assistance of Mr. Wilkins and Mrs. Mothershed 
of Little Rock was delayed temporarily because of an order of the 
Sixth Circuit Court of Appeals. 


At that time Smoot had ignored the orders of the District 
Judge to prepare for trial. It appeared that he had had no in- 
tention of proceeding to the trial of the libel actions. Іп fact, 
he attempted to dismiss the actions with prejudice without the 
setting of any terms or conditions on the dismissal by the District 
| Judge, but this attempt was denied. On the other hand, as you 
| know, the League necessarily had gcne to great efforts to prepare 
its defense. 





The day before trial was to begin, Smoot sought a writ 
from the Court of Appeals directing District Judge Fox to dismiss 
the actions. Smoot contended that a judge has no power to deny 
or condition a dismissal with prejudice. Judge Fox, as Respondent, 
filed a brief submitting that dismissal with prejudice in this case 
would be insufficient to protect the defendants! constitutional 
right to freedom of expression. Оп behalf of the League and the 
individual defendants, we argued that the practical effect of a 
dismissal without setting conditions (such as making Smoot pay the 
League's expenses in defending the actions) would give Smoot the 
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result he intended to achieve by filing the actions - the stif- 
ling of the League's criticism of him. We pointed out that the 
purpose and effect of Smoot's conduct was readily apparent in 
view of the fact that libel actions are used by the so-called 
"super-patriots'" in our society as an acknowledged instrument of 
political and economic intimidation. 





We argued that this is "an atmosphere in which the 
First Amendment freedoms cannot survive" (New York Times Co. v. 
Sullivan) and that the law should require that libel actions 
against those who criticize public figures (including news com- 
mentators) be brought in good faith. The only way to guarantee 
this good faith is to require those who bring such actions to 
suffer the consequences if they have abused the processes of the 
law, and to provide them with no absolute right of dismissal in 
such cases. 


On December 30, the Court of Appeals (Circuit Judges 
Weick and Cecil, and District Judge Boyd), in an opinion which 
made no mention of the constitutional arguments, ordered Judge 
Fox to dismiss Smoot's actions with prejudice, "subject to the 
payment of all court costs by plaintiff." We thereupon filed а 
petition for rehearing, asking for clarification of the order. 
Specifically, we expressed uncertainty as to whether the Court 
of Appeals' use of the term "court costs" was intended to cir- 
cumscribe the broad discretion customarily vested in the trial 
court in the awarding of "costs" by the Federal Rules of Civil 
Procedure. We are enclosing copies of the Order of the Court 
of Appeals and our Petition for Rehearing and Clarification. 


On January 26, the Court of Appeals entered an order 
denying a rehearing, but specifically stating that the Court 
had "made no predetermination of the costs properly assessable 
against" Smoot. Accordingly, we have filed, on behalf of the 
League, a motion in the District Court for the assessment of 
costs against Smoot іп the total amount of $36,906.99. Іп sup- 
port of this motion, we will submit proofs that the statements 
by the League which were the basis of Smoot's libel actions are 
true and privileged, and that the libel actions were brought and 
maintained by Smoot in bad faith, vexatiously, and for oppressive 
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purposes. We anticipate that the hearing will be set to commence 
before Judge Fox during the first part of April. 


At the hearing, we intend to present substantially the 
same proofs as we had scheduled for the trial set last October. 
We again would like to have Mr. Wilkins and Mrs. Mothershed testify 
as to the misleading or inaccurate statements and innuendoes in 
the Smoot Reports which we discussed with you last fall. 


We, and the League, very much appreciate the invaluable 
assistance which you have given us on this matter. We are looking 
forward to working with you again. 4 


I аш enclosing an extra copy of this letter for you to 
give Mr. Wilkins if you desire. І am also sending а copy fo Mrs. 
Mothershed. І also understand that Mr. Wilkins will be in Grand 
Rapids on February 16th, and we very much hope that we will have 
an opportunity to discuss this matter with him then. 


I expect to call you shortly after you receive this 
letter. In the event you have any questions, please feel free 
to contact me either by mail or by a collect telephone call. 

In the event I am out of the office you may talk with either Mr. 
Harold Sawyer or Mr. Charles McCallum of this office, both of 
whom are familiar with the case. 


Very truly yours, 
` - 
LI 
Lewis A. Engman | 
wn 


Encs. 


cc: Mrs. Anne L. Mothershed 
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Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Dear Mrs. Morris: 


I would like to bring you up to date on the proceedings 
in Smoot v. League of Women Voters, et al. since last October. 
You will recall that we notified you at the last minute that the 
League's need for the assistance of Mr. Wilkins and Mrs. Mothershed 
of Little Rock was delayed temporarily because of an order of the 
Sixth Circuit Court of Appeals. 


At that time Smoot had ignored the orders of the District 
Judge to prepare for trial. It appeared that he had had no in- 
tention of proceeding to the trial of the libel actions. Іп fact, 
he attempted to dismiss the actions with prejudice without the 
setting of any terms or conditions on the dismissal by the District 
Judge, but this attempt was danied. On the other hand, as you 
know, the League necessarily had gone to great efforts to prepare 
its defense. 


The day before trial was to begin, Smoot sought a writ 
from the Court of Appeals directing District Judge Fox to dismiss 
the actions. Smoot contended that a judge has no power to deny 
or condition a dismissal with prejudice. Judge Fox, as Respondent, 
filed a brief submitting that dismissal with prejudice in this case 
would be insufficient to protect the defendants’ constitutional 
right to freedom of expression. On behalf of the League and the 
individual defendants, we argued that the practical effect of a 
dismissal without setting conditions (such as making Smoot pay the 
League's expenses in defending the actions) would give Smoot the 
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result he intended to achieve by filing the actions ~ the stif- 
ling of the League's criticism of him. We pointed out that the 
purpose and effect of Smoot's conduct was readily apparent in 
view of the fact that libel actions are used by the so-called 
"super-patriots" in our society as an acknowledged instrument of 
political and economic intimidation. 


We argued that thís is "ап atmosphere in which the 
First Amendment freedoms cannot survive' (New York Times Co. v. 
Sullivan) and that the law should require that libel actions 
against those who criticize public figures (including news com- 
mentators) be brought in good faith. The only way to guarantee 
this good faith is to require those who bring such actions to 
suffer the consequences if they have abused the processes of the 
law, and to provide them with no absolute right of dismissal in 
Such cases. 


On December 30, the Court of Appeals (Circuit Judges 
Weick and Cecil, and District Judge Boyd), in an opinion which 
made no mention of the constitutional arguments, ordered Judge 
Fox to dismiss Smoot's actions with prejudice, "subject to the 
payment of all court coste by plaintiff." Ме thereupon filed а 
petition for rehearing, asking for clarification of the order. 
Specifically, we expressed uncertainty as to whether the Court 
of Appeals! use of the term "court costs" was intended to cir- 
cumscribe the broad discretion customarily vested in the trial 
court in the awarding of "costs" by the Federal Rules of Civil 
Procedure. Ме are enclosing copies of the Order of the Court 
of Appeals and our Petition for Rehearing and Clarification. 


On January 26, the Court of Appeals entered an order 
denying a rehearing, but specifically stating that the Court 
had "made no predetermination of the costs properly assessable 
against" Smoot. Accordingly, we have filed, on behalf of the 
League, a motion in the District Court for the assessment of 
costs against Smoot in the total amount of $36,906.99. In eup- 
port of this motion, we will submit proofs that the statements 
by the League which were the basis of Smoot's libel actions are 
true and privileged, and that the libel actions were brought and 
maintained by Smoot in bad faith, vexatiously, and for oppressive 
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purposes. We anticipate that the hearing will be set to commence 
before Judge Fox during the first part of April. 


At the hearing, we intend to present substantially the 
same proofs as we had scheduled for the trial set last October. 
We again would like to have Mr. Wilkins and Mrs. Mothershed testify 
as to the misleading or inaccurate statements and innuendoes in 
the Smoot Reports which we discussed with you last fall. 


We, and the League, very much appreciate the invaluable 
assistance which you have given us on this matter. Ме are looking 
forward to working with you again. | 


I am enclosing an extra copy of this letter for you to 
give Mr. Wilkins if you desire. І am also sending а сору fo Mrs. 
Mothershed. І also understand that Mr. Wilkins will be in Grand 
Rapids on February 16th, and we very much hope that we will have 
ап opportunity to discuss this matter with him then. 


I expect to call you shortly after you receive this 
letter. In the event you have any questions, please feel free 
to contact me either by mail or by a collect telephone call. 

In the event 1 аш out of the office you may talk with either Mr. 
Harold Sawyer or Mr. Charles McCallum of this office, both of 
whom are familiar with the case. 


Pe % 
L] 


Lewis А. Engman 
wn 


Encs. 


cc: Mrs. Anne L. Mothershed 
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20554 
ADDRESS АМ. COMMUNICATIONS 
— | TO THE SECRETARY 
F EB £ 1965 IN REPLY REFER TO: 
AIR MAIL 8424 
1100258 


Mr. Marvin R. Steffins, Jr. 
President 

Williamette Family Stations, Inc. 
Radio Station KWFS 

Post Office Box 1122 

Eugene, Oregon 


Dear Mr. Steffins: 


We have your letter of October 27, 1964, addressed to Chairman 
Henry, with which you enclose a copy of your letter of April 30, 1964 to 
the Commission's General Counsel and copies of various correspondence 
between yourself and other individuals and groups. Your letter and the 
enclosures have been read with considerable care and interest, and we will 
try to comment on all the questions you raise. 


The first point you raise concerns the burdens which you feel 
are unreasonably imposed upon licensees in attempting to comply with the 
fairness doctrine. Chairman Henry gave a speach several months ago which 


sets forth his views on this subject. We have enclosed a copy and hope 
that you find it interesting. 


As to the licensee's discretion and area of judgment in connection 
with the fairness doctrine, this is dealt with in some detail in the recently 
issued Fairness Primer, a copy of which is also enclosed. 


You also raise a question as to your obligations under the fairness 
doctrine to furnish free time for the presentation of controversial issues of 
public importance. Ме are therefore enclosing a copy of the Commission's 
letter of September 19, 1963, to Cullman Broadcasting Со., Inc., et al. 45 
you can see from that letter, the Commission pointed out that the obligation 
to furnish free time for the presentation of opposing views arises only where 
(1) the licensee has chosen to broadcast a sponsored program which for the 
first time presents one side of a controversial issue, (2) has not presented 
and does not plan to present contrasting viewpoints in other programming, 
and (3) has been unable to obtain paid sponsorship for the appropriate pres- 
entation of contrasting viewpoints. Іп these circumstances, the Commission 
ruled, a licensee cannot reject a presentation otherwise suitable to him -- 
and thus leave the public uninformed -- on the ground that he cannot obtain 
paid sponsorship for the presentation. Ав to your question concerning the 
particular stations involved in the ruling, this is answered in the next to ' 
the last paragraph of the enclosed letter. 


себеді... 
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You have also inquired as to the scope of the term "personal 


attack." We refer you to note 6 on p. 10422 of the enclosed Fairness 
Primer. 


This brings us to the matter which prompted your letter to the 
Chairman - the October 19, 1964 letter referring to the broadcast by your 
station of the program, "Dan Smoot Report," on June 1, 1964, entitled 
"Communism in the Civil Rights Movement," and requesting time to reply to 
the personal attack made in the program upon the signatory organizations 
(the Congress of Racial Equality, the American Jewish Congress, the 
American Civil Liberties Union, the National Association for the Advance- 
ment of Colored People, and National Urban League). You state that based 
upon your research, the leaders of these organizations have extensive 
association with "Communist Front organizations or activities" and that 
you "will not reply affirmatively to any requests to use our facilities 
by those who, by their deeds, associations or records, indicate that they 


аге not responsible representatives of an important segment of the public 
in our community." 


is In the enclosed Cullman letter, the Commission stated that "... 
with the exception of the broadcast of personal attacks, there is no 
single group or person entitled as a matter of right to present a view- 
point differing from that previously expressed on the station'-- that 
rather, the choice of appropriate spokesmen is left to the good faith 
exercise of the licensee's best judgment. But where the licensee permits 
his facilities to be used for a personal attack upon an índividual or 
group (that is to say, for an attack upon an individual's or group's 
integrity, character, or honesty or like personal qualities), he is under 
an obligation to furnish a transcript (or summary if no transcript is 
available) of the attack to the person or group, with an offer of a 


comparable opportunity to respond to the attack. See Part Е, enclosed 
Fairness Егіпег, pp. 10420-21. 


If, then, the June 1 Dan Smoot program contained a personal 
attack upon the organizations signing the October 19 letter -- е.р., 
accused them of being Communist or Communist-front organizations, you were 
under an obligation to furnish a transcript or summary of the attack 
portion of the program to these organizations, with an appropriate offer 
of time to respond. Ме have noted the position set forth in your letter 
that the organizations are, in fact, led by individuals with Communist- 
front associations. But that position does not mean that you need not 


comply with the requirements of the fairness doctrine -- nor is the 


position at all relevant to the Commission's review of the matter, upon 
complaint. 
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Ме are sure that you will agree when you analyze the matter. 
Suppose a radio editorial or program accuses the town mayor of stealing 
city funds. The mayor, if he wishes, ought to have the opportunity to 
dispute the charge and give his side, and the public could then decide 
who is right, having heard both sides. But if the station could say -- 
"1 have investigated and the facts are right; therefore the mayor is not 
а responsible person who should be permitted to appear on the station" -- 
the public would not hear the other side. And, the last thing which this 
Commission should do, is to review the merits of the controversy, and 
; decide whether the mayor gets time on the basis of whether it believes 


the mayor is a thief. That, of course, would be a wholly improper function 
for the Federal Communications Commission. 


In short, it is up to you to make the programming judgment whether 
to present a program discussing “Communism and the Civil Rights Movement" 
containing personal attacks upon the above listed civil rights organizations. 
But these organizations, having been the subject of personal attack, have 
the right to give the public their side of the controversy. Апа that right 

Ё to inform the public does not depend upon evaluation of the merits of their 
cause by either the licensee or the Commission. 


Finally, in your letter to the General Counsel, you state that you 
propose to comply with the policy of furnishing transcripts to persons or 
Broups attacked in a broadcast by offering such persons or groups an oppor- 
tunity to come to the station and listen to the broadcast or to have it 
played on the telephone. You ask for reactions to your proposal. First, 
the person or group must be notified of the attack. As to the procedure 
in informing the person of the substance of the attack, the sending of a 
transcript constitutes an obvious way. But the Commission has made clear 
that a licensee may use "good sense" in carrying out his obligations (see 
Ruling 24, Fairness Primer, p. 10421). If the person attacked is informed 
by telephone and has no objection to stopping by the station to hear the 
tape, that would, of course, be permissible. 5о also he might be entirely 
satisfied to have the pertinent continuity read over the telephone. But 
where the person attacked does not reside in the community and the attack 
is a lengthy one, the foregoing procedures might be inconvenient and 
unacceptable to him. Again, we stress that the obligation to furnish the 
transcript arises only when there has been a personal attack -- an attack 
on individuals! or groups! integrity, character or honesty or like personal 


qualities -- and not when an individual or group is simply named or refer- 
red to. 
Т, "3 Е ташсын a тисе тыала. poses аиа 


ee {ее еми. 
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Іп short, the licensee, after notifying the person or group of 
the attack, is free to suggest procedures to inform the person of the 
substance of the attack. Whether such procedures are reasonable could 
only be determined in the context of a specific factual situation. 


We hope that the foregoing is fully responsive to the points 
in your letter and informs you as to the Commission's policies in this 


area. Like you, we are sending a copy to the signatory organizations іп 
the October 19, 1964 letter. 


Very truly yours, 
ub DA "n — 
ee FG 
Ben F. Waple Си 
Secretary 
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February 18, 1965 


MEMORANDUM TO BARBARA MORRIS FROM MILDRED BOND 


Attached is а сору of a letter Ben Е. Waple, Secretary, 
FCC to Marvin R. Steffins, president, Williamette 
Family Station, Inc, Eugene, Oregon. 


I am passing it on to you for your information inasmuch 
as it refers to the Dan Smoot matter. 


MB: crn 
attachment 
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GRAND RAPIDS, MICHIGAN 49502 GEORGE 5, NORCROSS 
1889-1960 


March 9, 1965 


Mrs. Anne L. Mothershed 
1302 W. 28th Street 
Little Rock, Arkansas 


Dear Mrs. Mothershed: 


This will advise you that the hearing about which 
I wrote you on February 5 in Smoot v. League of Women Voters, 
et al. has been set to commence on Monday, April 19, and will 
probably continue at least through the rest of that month. 


We have been in contact with Dr. Morsell in New York 
and Mr. Wilkins has agreed to come to Grand Rapids to testify 
on Friday, April 23rd. We would very much like to have you 
available as a witness during the afternoon of Thursday, 

April 22, if that time is at all convenient for you. If this 
date is acceptable to you, it probably would be best if you 
could arrange to leave Little Rock sometime in the afternoon 
or evening of Wednesday, April 21. 


Could you please let us know if this date is а good 
one for you? If it is, we can arrange to obtain your air 
lines tickets and forward them to you. Ме will also be con- 
tacting you with respect to the details of your testimony, but 
we would prefer to wait on this until after we have received 
the material which the NAACP office in New York will be send- 
ing us in this regard. 


In the event you have any questions at any time, 
please feel free to contact me either by mail or by a collect 
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Mrs. Anne L. Mothershed 
March 9, 1965 
Page 2 


telephone call. Our number in Grand Rapids, Michigan is 
459-6121, Area Code 616. 


p yours, 


Ll. — 


Lewis A. Engman 
т 


^ 
сс: Dr. John Morsell - 
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WARNER, NORCROSS & JUDD 
MICHIGAN TRUST BUILDING 


GRAND RAPIDS, MICHIGAN 49502 


March 24, 1965 
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TELEPHONE 
4159-6121 
AREA CODE 616 





GEORGE S.NORCROSS 
1859-1080 








Dr. John Morsell 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Dear Dr. Morsell: 


As you тау know, Mrs. Mothershed from Little Rock 
has indicated that she will be able to be a witness in the 
Smoot v. League of Women Voters hearing on Thursday, April 
22. І assume that Mr. Wilkins will be coming into Grand 
Rapids sometime on that afternoon or evening, and we would 
appreciate being advised as soon as conveniently possible of 
his travel plans and the number of persons, if any, who will 
be coming with him from your office so that we may make the 
necessary hotel reservations. 


In addition, it may be advisable that we meet with 
you, Mr. Wilkins or Mrs. Morris in New York prior to the 
hearing on April 19 to discuss the testimony. In any event, 
this is a decision which we can hold open now, although I 
would appreciate your comments on this. 


We are particularly anxious to look at the analysis 
which your office has made with respect to the Smoot Reports 
which we sent you last summer. Would it be possible for the 
analysis to be sent us sometime during the next week or ten 
days? 


As І told you before, if you have any questions, 
please feel free to call me collect at Grand Rapids 459-6121, 
Area Code 616. 
y ET 


duae ki — 
wis А. Engman, 
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Mrs. Anne L. Mothershed | 
1302 М. 28th Street | | 
Little Rock, Arkansas ; | 


Dear Mrs. Mothershed: 


Thank you for your letter advising us that you \ 
will be able to come to Grand Rapids ав a witness in the 
Smoot - League of Women Voters litigation for April 22, 1965. 
We will arrange for plane tickets for you so that you can ar- 
rive in Grand Rapids on the afternoon or evening of Wednesday, 
April 21, and will forward them to you as вооп as details are 
completed, together with your hotel reservations. 


As I told you last fall, Smoot contends that the 
parents of the children sent to Little Rock High School in 
1957 were bribed or otherwise coerced by the NAACP, and your - 
testimony will principally revolve around this point. In 
addition, it may be that you can be of some assistance on 
some related matters, and we will write you concerning the 
testimony in more detail as soon as we have received the 
analysis which the NAACP office in New York will be sending 


us. 
Again, thank you for your cooperation. 
Sincerely, 
Lewis A. Engman 
wn 


cc: Dr. John Morsell/ 
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COUNTER-STATEMENT OF QUESTIONS INVOLVED 


1. Does the protection of rights guaranteed һу the First 
Amendment of the United States Constitution require a 
court to assess counsel [ces as costs against one who brings 
а libel action in bad faith, vexatiously, and for an oppres- 
sive purpose? 


2. As а matter of federal courts law, may counsel fees 
be allowed as costs in a suit found to have been brought in 
bad faith, vexatiously, and for an oppressive purpose? 
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No. 16,565 
IN THE 


UNITED STATES COURT 
OF APPEALS 


FOR THE SIXTH CIRCUIT 


Dax бмоот, 
Petitioner, 


vs. 


Ноховав,к Nozn P. Fox, United States 
District Judge for the Western District 
of Michigan, 


Respondent. 


BRIEF IN OPPOSITION TO PETITION FOR WRIT OF 
PROHIBITION 


STATEMENT OF PROCEEDINGS 


This brief in opposition to the Petition for Writ of Prohi- 
bition is respectfully submitted by the Defendants in Civil 
Actions No. 4708 and 4709 now pending in the United States 
District Court for the Western District of Michigan, the 
League of Women Voters of the Grand Traverse Area of 
Michigan, Florabelle Grosvenor, Mary Force, Margot 
Power and Sara Hardy (herein called ‘‘Defendants’’), the 
real parties in interest in this case. 


This eause is before the Court on the petition of Dan 
Smoot (‘‘Plaintiff’’) for a writ of prohibition against the 
Honorable Noel P. Fox, Judge of the United States Dis- 
triet Court for the Western Distriet of Michigan. It is 
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the third such petition by Plaintiff arising out of two libel 
actions which Plaintiff filed against Defendants in the 
United States District Court for the Western District of 
Michigan on Mareh 21, 1964, seeking one million dollars 
in damages. The actions were based on Plaintiff’s allega- 
tions that Defendants’ published criticism of his publie 
utterances was defamatory of him. Defendants in their 
answer requested their attorneys’ fees as costs. 


As a result of Plaintiff's conduct during discovery, on 
August 28, 1964, Defendants moved to require of Plaintiff 
security for costs (including attorneys’ fees). The ques- 
tion whether a district judge has power to allow attorneys’ 
fees as costs in an action at law which is brought in bad 
faith, vexatiously, and for an oppressive purpose was 
briefed and argued. The District Court granted the mo- 
tion, and required Plaintiff to post a substantial bond, 
stating: 


«ТЕ the proofs show, as defendants’ counsel claimed 
at the hearing on the motion, that this suit was insti- 
tuted for a vexatious purpose and defendants have 
been inhibited from speaking out since the date of 
the filing of the complaint in this action, then de- 
fendants will not be put to the additional burden of 
going to a foreign state to collect this obligation." 


Implicit in the District Court's opinion was the proposition 
that if the suits are vexatious, then Defendants are en- 
titled to their attorneys’ fees. Explicit in the opinion was 
the proposition that the District Court would require the 
submission of proofs of the vexatious nature of the suits. 


Shortly before trial, Plaintiff moved that his actions be 
dismissed with prejudiee. After the District Court denied 
this motion, Plaintiff petitioned for and obtained an order 
from this Court directing the Distriet Court to dismiss the 
actions with prejudice, *'subjeet to the payment of all 
court costs by the Plaintiff." Smoot v. Fox, 340 F. 2d 301 
(1964). 


A petition for rehearing and clarification was filled in 
whieh it was pointed out that Judge Fox had previously 


3 


deeided that attorneys' fees were allowable in а proper 
ease. The petition continued: 


‘*Petitioner is aware that, before awarding attor- 
neys’ fees as costs, he must make the determination 
whether plaintiff did in fact bring these actions in bad 
faith, vexatiously, and for an oppressive purpose. 
However, such a factual determination, which would 
require the taking of proof, would be an ‘expensive 
luxury’ if this Court intended, when it said ‘subject to 
the payment of all court costs,’ to indicate that at- 
torneys’ fees could not be awarded. The inevitable 
expenditure of time and effort in making such a 
determination would then have heen contrary to the 
spirit of the Court's order." 


This Court denied the petition for rehearing, but stated 
that in using the term ‘‘court costs’? it had made no ruling 
on the question whether these were proper cases for the 
award of attorneys’ fees. 


On February 2, 1965, Defendants filed a Motion for Assess- 
ment of Costs in the District Court. Defendants alleged, 
and offered to prove, that Plaintiff’s actions were brought 
in bad faith, vexatiously, and for an oppressive purpose. 
They asked that Plaintiff be ordered to pay their attorneys’ 
fees. Thereafter Plaintiff filed a motion to dismiss Defend- 
ants’ motion for assessment of costs. 


Prior to the hearing date on April 19, 1965, Plaintiff 
again petitioned this Court for a writ of prohibition direct- 
ing the District Judge to allow no hearing on Defendants’ 
motion for costs insofar as claims made for the allowance 
of attorneys’ fees and miscellaneous costs in the prepara- 
tion for trial are concerned. On April 9, 1965, this Court 
entered an order in Cause No. 16,501 dismissing Plaintiff ’s 
petition for a writ of prohibition, stating, “Тһе District 
Court has jurisdiction to hear and determine both of the 
motions which were filed in these actions." (Emphasis 
added.) 


On April 19, 1965, Plaintiff’s motion to dismiss Defend- 
ants’ motion for assessment of costs was heard and denied 
by Distriet Judge Fox. Тһе opinion was coneurred in by 
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Chief Judge Kent and Senior Judge Starr. The hearing 
on Defendants’ motion for assessment of costs was set 
to commence on May 17, 1965. 


Plaintiff again petitioned this Court for a writ prohibit- 
ing the District Judge from holding a hearing for the pur- 
pose of fixing extraordinary eosts. On Мау 12, 1965, this 
Court entered an order requiring the respondent to show 
eause why the prayer of the Plaintiff's petition should not 


be granted. 
ARGUMENT 


I. 


AS A MATTER OF CONSTITUTIONAL LAW, A COURT 
MUST ASSESS COUNSEL FEES AS COSTS AGAINST 
ONE WHO BRINGS A LIBEL ACTION IN BAD FAITH, 
VEXATIOUSLY, AND FOR AN OPPRESSIVE PUR- 


POSE. 


This ease is controlled by New York Times Co. v. Sul- 
livan, 316 U. S: 254 (1964). Unless the federal courts may 
award Defendants as costs the counsel fees and other ex- 
penses ineurred in defending a baseless libel action filed by 
Plaintiff in bad faith and for oppressive purposes, **would- 
be critics’? of Plaintiff and others of his ilk would be 
‘deterred from voicing their criticism, even though it is 
believed to be true and even though it is in fact true, be- 
eause of doubt whether it ean be proved in court or fear 
of the expense of having to do so.” Id. at 279. If, as Plain- 
tiff would have us believe, the courts are powerless to tax 
the costs of defense in any case, no matter how groundless 
or vexatious the action, then the machinery of the courts 
is a potent and frightening weapon in the hands of those 
who would intimidate and silence the voices that disagree 
with them. Such an intrusion on the ‘‘exercise of precious 
First Amendments rights” (Lamont v. Postmaster General, 
33 U.S.L. Week 4489, 4491 (May 24, 1965) (concurring 
opinion)), eannot, and will not, be permitted. 


By bringing baseless libel actions in which his carefully 
worded and sworn complaints alleged malice (Complaints, 
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Ко. 4708, para. 8; No. 4709, para. 7), Plaintiff raised a 
factual issue which gave Defendants no choice but to incur 
heavy expenses in preparing a defense. Their alternative 
was to risk a million dollar judgment. The fear of such a 
damage award “may be markedly more inhibiting than the 
fear of prosecution under a criminal statute," yet '*ordi- 
nary erininal.law safeguards such as the requirements of 
indictment and of proof beyond a reasonable doubt * * * 
are not available to the defendant in a civil action." New 
York Times Co. v. Sullivan, supra at 977. Thus, at the 
very minimum, adequate protection of the First Amend- 
ment freedom of expression requires that harassed defend- 
ants have some meaningful recourse against those who 
would intimidate them by means of groundless and vexa- 
tious libel actions. 


А. Тһе Bringing of а Libel Suit in Bad Faith and for 
an Oppressive Purpose Deprives the Defendant of 
His Constitutional Right to Freedom of Expression 
Unless the Court Awards Counsel Fees as Costs. 


Тһе baseless libel action is peculiarly well suited to serve 
the purpose of those who wish to intimidate a defendant 
by forcing him to ineur the expense of retaining counsel and 
preparing a defense. If he wishes, the party bringing a 
libel action merely has to show the fact of publication and 
rest his ease. The burden of proof is then shifted to the 
defendant, and unless һе сап show truth, or privilege, or 
some other defense, judgment will follow for the plaintiff. 
Judge Yankwich, a perceptive analyst of the law of defama- 
tion, has articulately expressed this unique character of the 
libel aetion: 

* By reason of the fictions which enshroud the law of 
libel, the plaintiff in any action for libel is in a more 
advantageous position than the plaintiff in any other 
civil action. 

“Tn every other branch of the law, the plaintiff is 


required not only to allege but also to prove the essen- 
tial facts which go to constitute his cause of action. 


** Not so in libel. 
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“Once the plaintiff has proved the publication of a 
charge which is libelous per se, he has a prima facie 


ж ж * ) 


case ^ 


“Damages are assumed as the consequences of the 
fietions of malice and falsity. 


“бо that, instead of the plaintiff being required to 
prove his good reputation, the defendant, if he grounds 
his defense upon an attack on plaintiff’s reputation 
— must. prove the plaintiff's bad reputation. 


“Again, while the plaintiff's right of action in libel 
is based upon the falsity of the accusations made 
against him, he is not required to prove such falsity. 
The defendant must prove their truth. The same is 
true of the plea of privilege. 


“This anomaly makes the task of him who defends 
an action for libel an arduous опе.” — Yankwich, It’s 
Libel or Contempt if You Print It 355-56 (1950). 


Thus, for the cost of the filing fee, a plaintiff in a libel 
action can impose heavy expense on his opponent. The 
defendant cannot, especially if his defense is truth, rely 
ав he would in other cases on his opponent's inability to 
prove a case. Even if every indication is that the plaintiff 
intends to dismiss prior to trial, the defendant cannot 
afford to take the risk but must make full and complete 
preparation. 


These characteristics, which make libel actions particu- 
larly susceptible to use as extra-legal instruments of harass- 
ment, intimidation, and publieity have not gone unnoticed. 
In his eoneurring opinion in New York Тїтєз Co. w. 
Sullivan, supra at 295, Mr. Justice Blaek points out that: 


жж * this technique for harassing and punishing a 
free press — now that it has been shown to be pos- 
sible — is by no means limited to cases with racial 
overtones; i£ ean be used in other fields where public 
feelings шау make local as well as out-of-state news- 
papers easy prey for libel verdiet seekers." 
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In this respect it is signifieant that at least 17 libel actions, 
seeking total damages in excess of 288 million dollars and 
brought by publie officials in three southern states against 
newspapers, magazines and a television network, were 
pending in state and federal courts in April 1964. The 
New York Times, April 4, 1964, p. 19. 


Although most libel actions may he brought in good faith 
and on firm legal grounds, the baseless libel actions which 
do inhibit First Amendment rights cannot be dismissed as 
only minor aberrations in our legal system. Mr. Justice 
Brennan stated it succinctly in the recent ease of Lamont 
v. Postmaster General, supra at 4491: 


‘In any event, we cannot sustain an intrusion on 
First Amendment rights on the ground that the in- 
trusion is only a minor one. Ав the Court said in 
Boyd v. United States. 116 U.S. 616, 635: 


‘It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate 
and unconstitutional practices get their first foot- 
ing in that way, namely, by silent approaches and 
slight deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule 
that constitutional provisions for the security of 
persons and property should be liberally con- 
strued. A close and literal construction deprives 
them of half their efficacy, and leads to gradual 
depreciation of the right, as if it consisted more in 
sound than in substance. It is the duty of courts to 
be watchful for the constitutional rights of the 
citizen, and against any stealthy encroachments 
thereon.’ ’’? (concurring opinion). 


If this Plaintiff cannot be required to reimburse these 
Defendants for the heavy expense he has wrongfully im- 
posed on them, the effects will be widespread and danger- 
ous. All, and especially those of little means, who would 
criticize Plaintiff, or others like him, will hesitate to voice 
their criticism. The ease with which they will have seen 
the courts used to penalize Defendants for their boldness 
in presuming to speak freely on public questions will 
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effectively still the ‘‘multitude of tongues.” U. S. v. 
Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943) (L. 
Hand, J.), aff'd, 826 U.S. 1 (1945). The “ргігей American 
privilege to speak one's mind’? (Bridges v. California, 314 
U.S. 252, 270 (1941) ) will have become a privilege restricted 
to the wealthy American — the only American who can 
afford the costs of defending vexatious actions. 


B. One Who Uses the Courts to Deprive Another of 
Constitutional Rights Will be Assessed for the Fees 
and Expenses Incurred by That Other. 


The obvious answer is that the courts must have the 
power to tax the costs of defense against one who uses a 
vexatious lawsuit to deprive another of a constitutional 
right. Not only must the courts have this power, originat- 
ing in the United States Constitution, but it must be freely 
exercised in appropriate circumstances. 


The existence of such a rule of law is not without prece- 
dent. In the case of Bell v. School Board of Powhatan 
County, 821 F. 2d 494 (4th Cir. 1963). defendant school 
board, in the face of recent and controlling Supreme Court 
opinions, followed a plan of obstruction and delay which 
forced the parents of Negro children into the courts to en- 
foree their rights. The District Judge did not charge de- 
fendant with plaintiff's counsel fees. Reversing, the Fourth 
Cireuit Court of Appeals said: 


“The general rule is that the award of counsel fees 
lies within the sound discretion of the trial court but, 
like other exercises of judicial diseretion, it is subject 
to review, The matter must be judged in the perspec- 
tive of all the surrounding circumstances. * * * Here 
we must take into account the long continued pattern 
of evasion and obstruction which included not only 
the defendants’ unyielding refusal to take any initia- 
tive, thus casting a heavy burden on the children and 
their parents, but their interposing a variety of admin- 
istrative obstacles to thwart the valid wishes of the 
plaintiffs for a desegregated education. To put it 
plainly, such tactics would in any other context be 
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instantly recognized as discreditable. The equitable 
remedy would be far from complete, and justice would 
not be attained, if reasonable counsel fees were not 
awarded in a ease so extreme." Id. at 500. 


In the present ease, as in the Bell case, one party (the 
Plaintiff), acting vexatiously and in bad faith, has placed 
upon the others (the Defendants) such a heavy burden of 
litigation that, unless they can be reimbursed, they will be 
forced to avoid such litigation and thereby lose constitu- 
tionally protected rights. 


Indeed, the logic and sense of the New York Times case 
requires this result. In that case the substantive law of 
libel was used in an attempt to curtail freedom of the 
press. Here the procedural aspects of libel are brought 
into play in a similar attempt. But the law of costs, like 
the substantive law of libel, “сап claim no talismanic im- 
munity from constitutional limitations." New York Times 
Co. v. Sullivan, supra at 269. The Court expressed the 
stifling effect of the libel suit and referred specifically to 
the expense incurred by a defendant: 


‘* Allowance of the defense of truth, with the burden 
of proving it on the defendant, does not mean that only 
false speech will be deterred. Even courts accepting 
this defense as an adequate safeguard have recognized 
the difficulties of adducing legal proofs that the alleged 
libel was true in all its factual particulars. See, e.g., 
Post Publishing Co. v. Hallam, 59 F. 530, 540 (C.A. 
6th Cir. 1893); see also Noel, Defamation of Public 
Officers and Candidates, 49 Col. L. Rev. 875, 892 (1949). 
Under such a rule, would-be critics of official conduct 
may be deterred from voicing their criticism, even 
though it is believed to be true and even though it is in 
fact true, because of doubt whether it can be proved 
in court or fear of the expense of having to do so. 
They tend to make only statements which ‘steer far 
wider of the unlawful zone.’ Speiser v. Randall, 
supra, 357 U.S., at 526.” Id. at 279. 


And, as pointed out by the court, that the Defendants 
wil ultimately “уіп” is somewhat beside the point. 
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Whether or not they сап survive а succession of libel suits, 
"the pall of fear and timidity imposed upon those who 
would give voice to publie eritieism is an atmosphere in 
which the First Amendment freedoms cannot survive.’’ 
Id. at 278. 


Nor can Plaintiff restrict the broadly stated principles 
of the New York Times case to cases where public officials 
are involved. In the case of Pauling v. News Syndicate 
Co., 335 F. 2d 659 (2d Cir. 1964) (Friendly, J.), the court 
said: 


* We realize that the sole point actually determined 
by the decision was that the First Amendment requires 
а state to recognize a ‘privilege for criticism of official 
conduct,’ * * * extending to misstatements of fact, 
this being regarded as in some way the reciprocal of 
the privilege of federal offieials against liability for 
defamatory statements ‘within the outer perimeter’ of 
their duties. " * * Although the publie official is the 
strongest case for the constitutional compulsion of 
such a privilege, it is questionable whether in princi- 
ple the decision ean be so limited. А candidate for 
publie office would seem an inevitable candidate for 
extension; if a newspaper cannot constitutionally be 
held for defamation when it states without malice, 
but cannot prove, that an incumbent seeking re-election 
has accepted a bribe, it seems hard to justify holding 
it liable for further stating that the bribe was offered 
by his opponent. Once that extension was made, the 
participant in publie debate on an issue of grave public 
concern would be next in line; * * *." Id. at 671. 


Other cases have viewed the New York Times rationale 
equally broadly. See Application of Levine, 97 Ariz. 88, 
391 P. 2d 205 (1965) (en bane); State v. Browne, 86 NJ. 
Super. 217, 206 A. 2d 591 (1965); Gilberg v. Goffi, 251 
N.Y.S 2d 828 (App. Div. 1964). 


This case must be considered ‘against the background 
of a profound national commitment to the principle that de- 
bate on public issues should be uninhibited, robust, and 
wide-open.” New York Times Co. v. Sullivan, supra at 
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270. The simple essence of this case is that unless Defend- 
ants can be awarded their expenses as costs, Plaintiff will 
be able to use the courts to deprive them of their constitu- 
tional rights. Defendants urge that such perversion of 
judicial machinery eannot be all 


II. 


AS A MATTER OF FEDERAL COURTS LAW, COUN- 
SEL FEES MAY BE ALLOWED AS COSTS IN A SUIT 
FOUND TO HAVE BEEN BROUGHT IN BAD FAITH, 
VEXATIOUSLY, AND FOR AN OPPRESSIVE PUR- 
POSE. 


А. The Power to Allow Counsel Fees as Costs in Vex- 
atious Actions May be Exercised in Actions at Law 


As Well As Suits in Equity. 


The United States Supreme Court has recently reaffirmed 
its adherence to the rule that the ‘‘allowance of counsel fees 
and other expenses entailed by litigation, but not included 
in the ordinary taxable costs regulated by statute, is ‘part 
of the historie equity jurisdiction of the Federal courts.’ ’”’ 
Vaughan v. Atkinson, 369 U.S. 527, 530 (1962), quoting 
Sprague v. Ticonic National Bank, 302 U.S. 161, 164 
(1939). This power to allow counsel fees as extraordinary 
costs is broad and flexible, to be exercised whenever called 
for by ‘‘dominating reasons of justice." Universal Oil 
Products v. Root, 398 U.S. 575, 580 (1946). And dominat- 
ing reasons of justice do call for the allowance of counsel 
fees as costs whenever, as in the case at hand, a suit is 
shown to be ''false, unjust, vexatious, unwarranted, or 
oppressive.” Guardian Trust Co. v. Kansas City So. Ry., 
28 F. 2d 233, 241 (Sth Cir. 1928), rev'd on other grounds, 
281 U.S. 1 (1920). Decisions of this Circuit follow these 
principles. Cleveland. v. Second National Bank & Trusi 
Co., 149 F. 2d 466 (6th Cir. 1945), cert. denied, 326 U.S. 
775 (1945) ; Swan Carburetor Co. v. Chrysler Corp., 149 F. 
2d 476 (6th Cir. 1945). 


Plaintiff has not sought to challenge such a well-settled 
principle of law. Instead, conceding that a district court 


— —— — — — — — — — — meme — — о С 





REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS 








13 


may allow eounsel fees as eosts in an appropriate case, he 
contends that this power is limited to cases of ‘‘equitable 
cognizance” and cannot be exercised ‘against an unsue- 
cessful plaintiff in an action at law for damages.’’ Plain- 
tiff’s Brief, p. 11. His reasoning is that since Defendants 
have not produced a reported decision allowing counsel fees 
as costs in an action at law, therefore the courts are power- 
less to allow counsel fees as costs in actions at law. That 
his conclusion does not follow from his premise is patently 
obvious. 

Defendants submit that neither history nor logic support 
the distinction urged by Plaintiff. Defendants further sub- 
mit that in any event the merger of law and equity in fed- 
eral practice vested federal district courts with the power 
to allow counsel fees as costs in all civil actions when the 
suit is shown to be vexatious. 


l. History does not support the distinction urged 
by Plaintiff. 


The prineiple of awarding counsel fees as costs when 
a suit has been brought in bad faith and vexatiously is one 
of considerable antiquity. Its roots have been traced to 
the law of ancient Athens. ''Distribution of Legal Expense 
Among Litigants," 49 Yale L. J. 699, 704 (1940). It has 
appeared in legal systems other than the Anglo-American: 


“Although many procedural penalties were em- 
ployed in the earliest German and French procedures, 
the best medieval example of the survival of the 
Roman law poliey that judges should have discretion- 
агу power to award eosts as a penalty is the Thirteenth 
Century Spanish Code Las Siete Partidas, which de- 
clared that costs might be awarded as a punishment for 
bad faith in prosecuting or defending an action. The 
procedural aspects of Las Siete Partidas are thought 
to have been borrowed from the canonists, who were 
influenced by the Roman system, and this may be the 
link between the costs power given in the Spanish Code 
and the analagous discretionary power claimed by the 
English Chancellors who were usually clerics during 
the formative era. The Code declared that those who 
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instituted any suit ‘actuated by malice and knowing 
they have no right to the property which they claimed’ 
should ‘pay the costs ineurred by the other party by 
reason of the suit.’ But ‘when the judge thinks that 
the defeated party was actuated by any just motive in 
bringing the suit or in making the defense, he has no 
reason to order him to pay the costs.’ This procedure 
was used in the civil law of Spain and is incorporated 
in the codes of civil procedure of most of the Latin 
American Republics and Puerto Rico.” Id. at 705. 


And in Germanic tribal law, the precursor of Anglo-Saxon 
law, a ‘‘party-fine’’ was assessed against one who brought 
a suit in bad faith. ‘‘Deterring Unjustifiable Litigation by 
Imposing Substantial Costs,” 44 Ill. L. Rev. 507, 509 (1949). 


More importantly for present purposes, however, the 
common law early adopted an even broader rule: 


‘According to Pollock and Maitland it is probable 
that before the time of Edward I, in many actions for 
damages, ‘a successful plaintiff might often under the 
name of ‘‘damages’’ obtain a compensation which 
would cover the costs of litigation as well as all other 
harm that he had sustained.’ This rule allowing 
plaintiff his ‘costs’ was brought in 1275 by the Statute 
of Gloucester to cover also actions for the recovery 
of land, then an all-important type of litigation. A 
series of statutes, beginning in the reign of Henry 
VIII and ending in that of Anne, extended finally the 
same advantage to successful defendants. Thus, in 
the common law courts, the rule became established in 
England long before the American Revolution that 
except in some cases where the plaintiff recovers only 
trivial damages, the party who wins a law suit is en- 
titled to recover from the losing adversary the ‘costs’ 
of the litigation." McCormick, ‘‘Counsel Fees and 
Other Expenses of Litigation as an Element of Dam- 
ages," 15 Minn. L. Rev. 619 (1931). 


Early American legislatures, hostile to the attorney, gen- 
erally altered this aspect of the common law by statute. 
But апу statutory restriction is in derogation of the com- 
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mon law. And no federal statute has specifically excluded 
the award of counsel fees as costs in actions at law. 


However, regardless of the strong argument that can be 
made for it (see Abbey, ** Taxation of Costs in New Hamp- 
shire,” 5 N. Н. Bar J. 114, 129 (1963)), Defendants do not 
suggest the adoption of the common-law practice of allow- 
iug substantial eosts to the prevailing party in every action. 
This would be contrary to long-standing American tradi- 
tion. Defendants do urge, however, that the common-law 
rule is not preeluded by local tradition in cases where a suit 
has been brought in bad faith and vexatiously. Indeed, the 
widespread appearance of such a rule in other legal systems 
indicates that the power to penalize one who, by bringing an 
unfounded suit, perverts the processes of the court, is in- 
herent in the concept of a judicial institution. See Dayton, 
“Costs, Fees, and Expenses in Litigation," 167 Annals of 
the American Academy of Political and Social Science 32, 
48 (1933) ; ‘‘Use of Taxable Costs to Regulate the Conduct 
of Litigants," 53 Colum. L. Rev. 78 (1952). 


Defendants submit that the power to allow counsel fees 
as eosts in vexatious suits is consistent with the history of 
the common law and is indicated by the history of the ju- 
dieial process. No federal statute limits this power to suits 
in equity, and the passage quoted from Professor Me- 
Cormiek's article indieates it was not so limited in English 
legal history. 


2. Logic does not support the distinction urged by 
Plaintiff. 


Even assuming that the power to allow counsel fees as 
costs in vexatious suits was originally limited to courts 
of equity, there can be no reason for so limiting it now. 
The genius of recent American legal growth has been the 
vietory of substanee over form. And there is no sub- 
stantial reason why a vexatious plaintiff should be dif- 
ferently treated if he brings his suit at law than if he 
brings it asking equitable relief. 
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The purpose of allowing counsel fees as costs in vex- 
atious suits is two-fold. First, and foremost, it is to pre- 
vent the courts from being used as instruments of oppres- 
sion. Second, it is to compensate the party wrongfully 
brought into court. Surely both these purposes are as 
pressing when the action has asked for money damages 
as when it has sought injunctive relief. To hold otherwise 
would be to tell the vexatious plaintiff that he may bring 
his unfounded action, but that he must be careful not to 
pray for equitable relief. Не must not seek specific per- 
formance of a fictitious contract, but instead damages for 
а fictitious brench. If he falsely alleges a nuisance, he 
must be careful not to ask that it be enjoined. To limit the 
power as Plaintiff suggests would lead one to believe that 
the bringing of а vexatious and unfounded suit is not near- 
ly so bad a thing as the bringing of such a suit and pray- 
ing for equitable relief. 


If it is argued that the power is restricted to suits in 
equity hecause only the more flexible procedures of equity 
таКе its exercise feasible, the answer is clear. Today, in 
the federal courts, procedures in law and equity are one 
and the same, And the merger of law and equity has not 
eliminated the power. See Vaughan v. Atkinson, 369 U. 
S. 527 (1962). 


Defendants submit that the limitation urged by Plain- 
tiff has no support in logie. In Universal Oil Products v. 
Root, 398 U. S. 575 (1946), the Supreme Court said: 


** No doubt, if the eourt finds after à proper hearing 
that fraud has been practiced upon it, or that the 
very temple of justice has been defiled, the entire 
eosts of the proceedings could justly be assessed 
against the guilty parties. Such is precisely a situa- 
tion where for ‘dominating reasons of justice’ a court 
may assess counsel fees as part of the taxable costs.’’ 
Id. at 580. 


To use the language of the Court, it is the ‘temple of 
justice" that must be protected, not merely the ''temple 
of justice’’ when sitting to hear equitable causes. 
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3. The merger of law and equity in federal prac- 
tice vested in federal courts the power to allow 
counsel fees as costs in all civil actions brought 
in bad faith. 


Sinee 1938, there has been one form of action in federal 
courts. All suits, whether formerly at law or in equity, 
are governed by the Federal Rules of Civil Procedure. The 
effect of the merger was discussed by the Court of Ap- 
peals for the District of Columbia Circuit in the case of 
Groome v. Steward, 142 Ғ, 2d 156 (D.C. Cir. 1944): 


**Only in cases where a timely demand for a jury 
has beeu made and refused does the distinction be- 
tween law and equity have any procedural relevance. 
In all other eases, the court must give the relief to 
whieh the parties are entitled on the facts, applying 
the rules of both law and equity as a single body of 
principles and precedents.” Id. at 756. 


Thus the equitable power to allow counsel fees as costs 
against one bringing a suit in bad faith, vexatiously, and 
for an oppressive purpose, may be exercised in all civil 
actions. 


(a) Rule 54(d) vests this power in all civil 
actions. 


Rule 54(d) of the Federal Rules of Civil Procedure vests 
in federal district courts the power to allow costs. It pro- 
vides: 


“Except when express provision therefor is made 
either in a statute of the United States or in these 
rules, costs shall be allowed as of course to the 
prevailing party unless the court otherwise directs 


* ж ж уу 


The Rule makes no distinction between actions at law and 
suits in equity, and it has been suggested that under it the 
power to award counsel fees as costs is available in all 
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actions. 6 Moore, Federal Practice, para. 54.77(2); Note, 
тт Harv. L. Rev. 1135, 1138 (1964). 


The cases support the abolition of any distinction be- 
tween actions at law and suits in equity as to the court's 
discretion in the award of costs. Iu Harris v. Twentieth 
Century-Fox Film Corp. 189 F. 2d 571 (2d Cir. 1943) 
(Frank, Swan, and L. Hand, JJ.), the court says of Rule 
54(d): ''That Rule appears to have adopted for all suits 
covered by it, the previous Federal practice in equity, ac- 
cording to which the trial court had wide discretion in fix- 
ing costs * * *." Id. at 572 n.1. 


In Euler v. Waller, 295 F. 2d 765 (10th Cir. 1961), the 
court, in a personal injury action, did not allow certain 
items of extraordinary eosts. But the court recognized 
and stated the rule to be that: “Гог compelling reasons 
of justice in exceptional cases allowance may be made of 
items of cost not authorized by the statutes.” Id. at 766. 
Again in Prashker v. Beech Aircraft Corp., 24 F.R.D. 305 
(D. Del. 1959), an action for wrongful death, the court re- 
fused to allow as eosts to the successful defendant the 
eost of preparation of certain models. The court stated the 
rule to be: 


‘Originally and before 1853, there being no federal 
provision as to the items of costs, the usage of the 
federal eourts was to follow the rule as established 
by the respective state eourts. Prior to the Rules of 
Civil Procedure, the discretionary power of the courts 
as to costs was more precisely and effectively set out 
in equity cases than in suits at law. So in equity cases, 
and especially patent enses, the instances are numer- 
ous where costs not mentioned in the statute have 
been allowed. Even in civil cases at law costs not 
embraced within the statute have been allowed when 
the services were rendered pursuant to some order of 
the court. 


“Тһе Rules of Civil Procedure being applicable to 
АП civil actions, it is generally held that there is now 
no distinction between equitable or legal considera- 
tions as to the discretion of the court as to costs. 
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“Indeed, it has been held that the discretionary 
power of the courts as to costs under Rule 54(d) 
changed the pre-existing rule that at law costs in the 
entirety necessarily followed the judgment as set out 
in the Peterson ease, supra, and allowed the costs to 
be divided. 


‘(In Sprague v. Тісопіс Nat. Bank, 307 U. S. 161, 
167, 59 S. Ct. 777, 780, 83 L. Ed. 1184 (an equity 
case) the court approved an allowance beyond the 
regular taxable costs but stated: 


‘In any event such allowances are appropriate 
only in exceptional cases and for dominating 
reasons of justice.’ 


“Certain cases have indicated a view that the ex- 
ceptional cireumstanees which justify additional al- 
lowanees not authorized by statute are such as exist 
in cases of ‘fraud, oppression, or bad faith,’ cases of 
fiduciary relationship or those in which the prevail- 
ing party has helped to create the fund upon which 
the costs are charged.” Id. at 311-12. 


^ ож ^ 


“Таш of the opinion that the Statute (28 U.S.C. 
$1920) furnishes the prima facie list of what costs 
may or should be allowed and that other costs are 
allowable ‘only in exceptional cases and for dominat- 
ing reasons of justice’. (307 U.S. 161, 59 S. Ct. 780.) " 
Id. at 312. 


Angoff v. Goldfine, 270 F. 2d 185 (1st Cir. 1959), was 
a shareholder's derivative action. The court awarded 
counsel fees to the successful plaintiff, saying: 


“The facts essential for Federal jurisdiction over 
the main cause of action based on the diversity of the 
citizenship of the parties thereto and the amount 
in controversy between them, Title 28 U.S.C. $1332(a) 
(1), are clear and not in dispute. And, although we 
have found no case discussing the point, we think it 
clear that jurisdiction over the main cause of action 
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necessarily carries with it jurisdiction, in the exer- 
cise of the ‘historic equity jurisdiction of the federal 
courts,’ Sprague v. Ticonic Nat. Bank, 1939, 307 U. 
S. 161, 164 * * * to award fees and expenses in ap- 
propriate situations to counsel for a successful plain- 
tiff.” Id. at 186. 


And see Deering, Milliken & Co. v. Temp-Resisto Corp., 
169 F. Supp. 453 (S.D.N.Y. 1959), rev’d on other grounds, 
274 F. 2d 626 (2d Cir. 1960), where the court said: ‘‘This 
Court has discretion in awarding costs which courts of 
equity possessed before the enactment of the Federal 
Rules." Id. at 455. 


Finally, in the case of Farrar v. Farrar, 106 F. Supp. 
238 (W.D. Ark. 1952), an action at law for the recovery 
of securities, the court was confronted with the question 
not of allowing extraordinary items of costs, but of pos- 
sibly disallowing certain ordinary costs. The court noted 
that historically courts of law had no discretion in award- 
ing costs, but that courts of equity did have discretion to 
deny costs when equity and fairness so required. The 
court said: 


‘‘Thus the form of action brought by the plaintiff 
is immaterial and the question before the court must 
be resolved under the provisions of Rule 54(d), and 
before the court can direct that the plaintiff should 
not recover her entire costs, the facts must be such 
as to convince the court that in equity and fairness 
the plaintiff should be denied her costs or they 
should be apportioned.” Id. at 242. 


If for dominating reasons of justice a court may deny a 
party traditional costs in an action at law, as formerly at 
equity, surely for similar compelling reasons of justice 
a court may allow extraordinary costs, as formerly at 
equity. 


To sum up this portion of the argument, then, Defend- 
ants submit that the following propositions are unchal- 
lengeable: The power of a district court to allow costs 
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flows from Rule 34(d). Rule 54(4) makes no distinction be- 
tween aetions at law and suits in equity. The eases have 
held that under Rule 54(4) the federal distriet courts 
have the same discretion as to the award of costs as there- 
tofore exereised by courts of equity. And Defendants sub- 
mit, to use the words of Judge Moore, that ''equitable 
growth warrants an exercise of the power?! to allow coun- 
sel fees as extraordinary costs “іп all civil aetions."' 6 
Moore, Federal Practice, §54.77(2), at 1854. 


(b) Rule 41(а) (2) vests this power in all civil 


actions. 


Rule 41(a)(2) of the Federal Rules of Civil Procedure 
provides as follows: 


“Except as provided in paragraph (1) of this sub- 
division of this rule, an action shall not be dismissed 
at the plaintiff's instance save upon order of the 
court and upon such terms and conditions as the 
court deems proper."' 


This Rule affords a second and distinet ground upon which 
the court may allow attorneys’ fees as costs, for it is well- 
settled that such an allowance may be imposed as a con- 
dition to dismissal. 

Again, Plaintiff concedes this point, but urges that terms 
and conditions may be imposed only in case of a dismissal 
without prejudice. The Rule suggests no such limitation. 
But once again Plaintiff points out the paucity of reported 
decisions setting terms for a dismissal with prejudice, and 
argues that the lack of case authority implies the non- 
existence of power. Once again the illogic of this ‘‘reason- 
ing’’ is apparent. 


A dismissal with prejudice in such a case as this gives 
Plaintiff all he ever intended to get, unless the cost of de- 
fense can be assessed against him. He will have imposed 
on Defendants a crushing burden of defense, at little 
cost to himself. Defendants’ ‘‘victory’’ will have cost them 
dearly. 
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In such a ease, surely it is within the power of the court, 
under the broad language of Rule 41, to inquire whether the 
suit was brought groundlessly and vexatiously, and, upon 
so finding, to tax counsel fees to the Plaintiff as a condi- 
tion of the dismissal. There is authority for the exercise 
of this power. In the case of Krasnow v. Sacks & Perry, 
Inc. 58 F. Supp. 828 (S.D.N.Y. 1945), a patent case, 
plaintiff dismissed with prejudiee. The court allowed de- 
fendant his counsel fees, on the ground that the plaintiff 
brought the action knowing it to be ‘‘unjustified.” 


Thus, independently of and alternatively to Rule 54(d), 
Rule 41(a) permits the district judge to allow counsel fees 
as costs whenever the court ‘‘deems proper." In such a 
case as this, the allowance is clearly proper. 


B. State Law Cannot Curtail the Award of Extra- 
ordinary Costs by a Federal District Court. 


l. The doctrines of Erie R.R. v. Tompkins and 
Guaranty Trust Co. v. York are not applicable, 
since the award of costs is governed by the Fed- 
eral Rules of Civil Procedure. 


The United States Supreme Court recently has announced 
a principle under which it is clear that state law does 
not affect the discretionary power of a federal court to 
award counsel fees as costs in extraordinary cases pur- 
suant to Rule 54(d) of the Federal Rules of Civil Pro- 
cedure. Hanna v. Plumer, 85 S. Ct. 1136 (April 26, 1965). 
Although Michigan courts also have this discretionary 
power, Michigan law is inapplicable. Neither Erie R. R. 
v. Tompkins, 304 U. S. 64 (1938), and Guaranty Trust Co. 
v. York, 326 U. S. 99 (1945), nor any of their progeny may 
be invoked to void the discretion of a District Judge to 
award extraordinary costs under Rule 54(d). 


In Hanna, a diversity case, plaintiff had effected service 
of process in compliance with Federal Rule 4(d)(1), but 
not with the applicable Massachusetts statute. The Dis- 
trict Court, citing Ragan v. Merchants Transfer Co., 337 
U. S. 530 (1949), and Guaranty Trust Co. v. York, supra, 
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held that the adequacy of service was controlled by the 
state statute and not by federal procedure, and granted 
the defendant's motion for summary judgment. The Court 
of Appeals for the First Circuit affirmed, concluding that a 
"substantive rather than procedural matter" was in- 
volved. 831 Ғ.24 157, 159 (1964). “Весапве of the threat 
to the goal of uniformity of federal procedure"! (S5 S. Ct. 
at 1139) posed by the lower court decision, the Supreme 
Court reversed in an S to 1 decision. 


The Supreme Court held that the Erie doctrine is not 
the appropriate test of the applicability of a Federal Rule 
of Civil Procedure, 85 S. Ct. at 1143. 


“When a situation is covered by one of the Federal 
Rules, the question facing the court is a far ery from 
the typical, relatively unguided Erie choice: the court 
has been instructed to apply the Federal Rule, and 
can refuse to do so only if the Advisory Committee, 
this Court, and Congress erred in their prima facie 
judgment that the Rule in question transgresses 
neither the terms of the Enabling Act nor constitu- 
tional restrictions. 


*:** * For the constitutional provision for a fed- 
eral court system (augmented by the Necessary and 
Proper Clause) carries with it congressional power to 
make rules governing the practice and pleading in 
those courts, which in turn includes a power to regu- 
late matters which, though falling within the un- 
certain area hetween substance and procedure, are 
rationally capable of classification as either. Cf. M’- 
Cullough v. Maryland, 4 Wheat. 316, 421. Neither 
York nor the cases following it ever suggested that 
the rule there laid down for coping with situations 
where no Federal Rule applies is coextensive with 
the limitation on Congress to which Erie had ad- 
verted * " *. 


“Erie and its offspring cast no doubt on the long- 
recognized power of Congress to prescribe house- 
keeping rules for federal courts even though some 
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of those rules will inevitably differ from comparable 
state rules.” 85 S. Ct. at 1144-45. (Emphasis added.) 


Thus the Supreme Court teaches us that in a situation 
covered by one of the Federal Rules of Civil Procedure, 
the Federal Rule is not to be supplanted by state law, even 
though it would lead to a different “outcome” from that 
prescribed by state law. The discretionary power of a 
federal district judge under Rule 54(d) to tax extra- 
ordinary costs cannot be curtailed by state law; to hold 
otherwise ‘‘would be to disembowel either the Constitu- 
tion’s grant of power over federal procedure or Congress’ 
attempt to exercise that power іп the Enabling Act." Id. 
at 1145. 


2. Even if the Erie rule did apply, the award of 
counsel fees as costs in vexatious suits would be 
controlled by federal courts law. 


Assuming for purposes of argument that the Federal 
Rules do not cover the discretionary award of extraordinary 
eosts, applieation of the Erie doctrine still would not re- 
quire the District Court to follow Michigan law. Federal 
courts possess broad inherent powers in addition to the 
express powers conferred by the Federal Rules of Civil 
Procedure, particularly in the area of the regulation of 
court proceedings. In Hanna v. Plumer, supra at 1145, 
the Supreme Court quoted with approval from the opinion 
of Judge Wisdom in Lumberman’s Mutual Casualty Co. v. 
Wright, 322 F. 24 759, 764 (Sth Cir. 1963): 


“Опе of the shaping purposes of the Federal Rules 
is to bring about uniformity in the federal courts by 
getting away from local rules. This is especially true 
of matters which relate to the administration of legal 
proceedings, an area in which federal courts have 
traditionally exerted strong inherent power, completely 
aside from the powers Congress expressly conferred 
in the Rules. The purpose of the Erie doctrine, even 
as extended in York and Ragan, was never to bottle up 
federal courts with *outeome-determinative' and ‘in- 
tegral-relations’ stoppers—when there are ‘affirmative 
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countervailing (federal) considerations’ and when 
there is a Congressional mandate (the Rules) sup- 
ported by constitutional authority. (Emphasis 
added.) 


The Erie rule as extended in Guaranty Trust cannot be 
applied without reference to Byrd v. Blue Ridge Rural 
Elec. Coop.. 856 U.S, 525 (1958), and Hanna. In Erie it was 
decided that the federal courts in diversity cases must re- 
spect the definition of state-created rights and obligations 
by the state courts. “Тһе broad command of Erie was 
therefore identical to that of the Enabling Act: federal 
courts are to apply state substantive law and federal pro- 
cedural law." Hanna v. Plumer, supra at 1141. But ‘‘as 
subsequent cases sharpened the distinction between sub- 
stance and procedure, the line of cases following Erie 
diverged markedly from the line construing the Enabling 
Act" (ibid.). evineing 


dit om ot 


* a broader policy to the effect that the federal 
courts should conform as near as may be — in the 
absence of other considerations — to state rules even 
of form and mode where the state rules may bear sub- 
stantially on the question whether the litigation would 
come out one way in the federal court and another way 
in the state court if the federal court failed to apply 
a partieular local rule. E.g. Guaranty Trust Co. of 
New York v. York, * * * Bernhardt v. Polygraphie Co. 
44%, Byrd v. Blue Ridge Rural Elec. Coop., supra 
at 536-87. (Emphasis added.) 


In Byrd the Supreme Court emphasized that the ‘‘outeome- 
deterinination'' analysis of Guaranty Trust was not the 
only test to be applied: attention also must be given to 
“affirmative countervailing considerations * * *. The fed- 
eral system is an independent system for administering 
justice to litigants who properly invoke its jurisdiction.” 
Id. at 587. 


Thus Guaranty’s mechanical tendency to choose state 
law on the premise that a federal court in a diversity case 
is “іп effect. only another court of the State” (Guaranty 
Trust Co. v. York, supra at 108) was replaced by Byrd 
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with a more penetrating approach, requiring a balancing 
of the policies underlying Erie against other federal inter- 
ests. See “Тһе Supreme Court, 1957 Term," 72 Harv. L. 
Rer. тт, 147-50 (1958); Friendly, “In Praise of Erie — 
And of the New Federal Common Law,” 39 N.Y. U. L. Rev. 
883 (1961). 


Subsequent cases have indicated that the ''affirmative 
countervailing considerations” emphasized in Byrd are not 
limited to the distribution of the judge-jury function and 
the ‘‘influence of the Seventh Amendment." For example, 
in Monarch Insurance Co. v. Spach, 281 Е. 94 401 (5th Cir. 
1960). the Court of Appeals for the Fifth Cireuit gave effect 
to a federal rule of evidence even though in every realistic 
sense the applieation of the rule voided the effect of a 
Florida statute. In discussing the ''affirmative counter- 
vailing considerations” under the Byrd approach, the 
Court said at £07, 408: 


“Not the least of these countervailing considera- 
tions is the indispensable necessity that a tribunal, if 
it is to be an independent court administering law, 
must have the capacity to regulate the manner by which 
cases are to be tried and facts are to be presented in 
the search for the truth of the cause. 


. + е 


“Ап important countervailing policy consideration 


in the Blue Ridge sense therefore is the historie pur- - 


pose of the Federal Rules and the forces which led 
Congress to pass the Rules Enabling Act. The broad 
aim, especially in fields of practice was to reverse the 
philosophy of conformity to local state procedure and 
establish, with but few specific exceptions, an ap- 
proach of uniformity within the whole federal ju-licial 
trial system.’’ (Emphasis added.) 


In Odekirk v. Sears Roebuck & Co., 274 F. 2d 441, 445 (7th 
Cir.), cert. denied, 362 U.S. 974 (1960), the Court of Ap- 
peals for the Seventh Cireuit held burden of proof to be 
governed by federal law rather than Illinois law, citing 
Byrd for the proposition that ‘although a state created 
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right may be enforced in а federal court because of diver- 
sity of eitizenship. the federal eourt will proceed by its own 
rules of procedure, acquired from the federal government, 
and, therefore. not necessarily identieal with those of the 
courts in the state in which the federal court is sitting.” 
And see Iovino v. Waterson, 274 F. 2d 41 (2d Cir. 1959), 
cert. denied sub nom. Carlin v. Iovino, 362 U.S. 949 (1960) 
(opinion by Friendly. J.. a staunch defender of the Erie 
principle (see Friendly. op. cit. at 384), and cited with ap- 
proval by the Supreme Court in Hanna v. Plumer, supra at 
1141, 1148, 1145). Cf. Tracy v. Finn Equipment Co., 290 
F. 2d 498 (6th Сіг.. 1961). cert. denied, 368 U.S. 826 (1961), 
(dietum by McAllister. C. J.. Simons and O'Sullivan. JJ.. 
recognizing balancing test of Byrd although no federal 
issue there involved). 


Thus it is settled that the federal courts not only have 
inherent powers. but also must exercise them in the face of 
conflicting state law when *'affiriiative countervailing con- 
siderations™ so indicate. In this case there are at least 
two such countervailing considerations. First. in view of 
the crowded dockets of federal trial courts, the trial judge 
must be able to penalize those who bring groundless and 
vexatious actions. Second, it is crucial to insure that 
federal jurisdiction not he invoked in bad faith and vexa- 
tiously and that federal courts not he used as instruments 
of oppression. 


The award of extraordinary costs and counsel fees is 
elosely related to judicial adininistration. Such awards 
will be made in accordance with the practice of the court 
having jurisdiction. The Court of Appeals for the Second 
Circuit has so held, in an opinion by Judge Friendly: 


.... 


no authority is needed for the proposition that 
a court will tax ordinary court costs in accordance with 
its own praetice rather than that of the state where the 
the claim arose. А similar rule has been applied as to 
the fees of a guardian ad litem. Gandall v. Fidelity & 
Casualty Co., D.C.E.D. Wis. 1958, 158 F. Supp. 879, 
although there the result was to make rather than 
withhold the allowance. We think the same rule should 
govern with respect to the fees of counsel, also officers 
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of the court. Conte v. Flota Mercante Del Estado, 
271 F. 2d 664, 672 (24 Cir. 1960). 

See also Barrett v. Rosecliff Realty Co., 9 F.R.D. 597 (S. 
D.N.Y. 1950) (Kaufman, J.). 


Thus, even if we ignore the existence of an applieable 
Federal Rule and apply the Erie doctrine to this case, the 
Distriet Court should follow federal practice in exercising 
its diseretion as to whether extraordinary costs should be 
awarded. Any other result would destroy that '*uniform- 
itr" in the ''administration of legal proceedings” by 
the federal courts which the Supreme Court emphasized in 
Hanna. 


ПІ. 


MICHIGAN LAW IS IRRELEVANT. UNDER MICHI- 
GAN LAW, A COURT COULD ASSESS COUNSEL 
FEES AS COSTS IN A VEXATIOUS SUIT; IT IS UN- 
CLEAR WHETHER AN ACTION FOR MALICIOUS 
PROSECUTION WOULD LIE IN THE ABSENCE OF 
SEIZURE OR ATTACHMENT OF PROPERTY. 


In the order to show cause entered in this action on May 
12, 1965, it was requested that counsel advise this Court 
as to Michigan law on two questions: whether the state 
court in Michigan, if the present actions had been filed 
there, would have authority to include attorneys! fees for 
counsel for defendants as part of the costs; and whether an 
action for damages for malicious prosecution of a eivil 
аспоп may be maintained in the absenee of a writ of at- 
taehment or seizure of property. 


We respectfully submit that these two questions are 
irrelevant to any issue in this action unless decisions of 
the United States Supreme Court are to be disregarded by 
this Court. This aetion is governed by New York Times 
Co. v. Sullivan, supra, and the constitutional requirements 
therein discussed. Furthermore, even if there were no con- 
stitutional mandate, the Supreme Court decisions in Hanna 
v. Plumer, supra, and Byrd v. Blue Ridge Rural Elec. 
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Coop., supra, make state law immaterial on the question 
as to whether a District Court has the discretion to award 
extraordinary costs in this action. Bearing this in mind, 
we answer the questions posed by this Court as follows: 


(1) A state court in Michigan. if the present actions had 
been filed there, would have authority to include at- 


torneys' fees for counsel for defendants as part of the 
costs, 


(2) It is unclear on the present state of the law whether 
an action for damages for malicious prosecution of a 
civil action may be maintained in Michigan in the 


absence of a writ of attachment or seizure of prop- 
erty. 


A. Under Michigan Law, Counsel Fees May be Awarded 
as Extraordinary Items of Costs in the Case of an 
Action Brought and Maintained in Bad Faith. Vexa- 
tiously. and for an Oppressive Purpose. 


The inherent power of a court of equity to allow counsel 
fees as extraordinary costs when required by dominating 
reasons of justice has long been recognized in Michigan. 
Sant v. Perronville Shingle Co., 179 Mich. 42, 146 N.W. 
2d 212 (1914). 


The power of a Michigan court to tax costs now flows 
from Michigan General Court Rule 536.1. which provides: 


“In any action or proceeding, costs shall be allowed 
as of course to the prevailing party, except when ex- 
press provision therefor is made either in a statute 
or in these Rules, or unless the court otherwise di- 
rects, for reasons stated in writing and filed in the 
cause.” 


The similarity of this Rule to Federal Rule 54(d) is not 
accidental. Many of the Michigan General Court Rules 


аге patterned on the federal model. As stated in a leading 
Michigan text: ` 


“Third, we have benefit of experience with the 
Federal Rules. Where the new rules depart from 
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former practice, the movement is often in the direction 
of the Federal Rules." Honigman & Hawkins, Mich- 
igan Court Rules Annotated xi (1962). 


The authors encourage the Michigan practitioner to look 
to federal decisions for aid in eonstruing the Court Rules. 
Ibid. 


And, as in the Federal Rule, a key objective of the 
General Court Rules was the merger of law and equity: 


‘The fundamental philosophy underlying the new 
act and rules is the procedural union of law and 
equity, and the abolition of the arbitrary procedural 
technicalities resulting from the separation of legal 
rules from equitable principles * * *." 1 Callaghan’s 
Michigan Pleading and Practice $1.01, at 2. 


The inherent power of a Michigan court to tax counsel 
fees as extraordinary costs under the new General Court 
Rules and Revised Judieature Act was the subject of com- 
ment in the recent ease of Merkel v. Long, 375 Mich. 214 
(1965). The majority opinion of Justice Souris (joined in 
by Justices Black, Kavanagh, and Smith) said: 


"I agree with Justice Adams also that there is no 
statutory or rule authority for the chancellor’s taxa- 
tion of petitioner’s attorney fees against the trusts; 
also that, to avoid ‘an inequitable result,’ equity would 
have inherent power to require payment of such fees 
out of the funds of these trusts.” Id. at 218. 


The language referred to in Justice Adams’ dissenting 
opinion (joined in by Justices Dethmers and O'Hara) was 
as follows: 


“Ав a general rule, costs are governed by statute or 
court rule. * * * There is no statutory authority to 
support the exercise of the power which was asserted 
by the ehancellor. Nor has provision for such action 
been made by this Court under its rule-making powers. 
* * * Courts of chancery have sometimes drawn upon 
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their reservoir of inherent powers to award reason- 
able expenses to a party in litigation." Id. at 220. 


“See the discussion of the common-law practice as 
it existed in England in Sprague v. Ticonic National 
Bank, supra, pp. 164, 165. These same powers are pos- 
sessed by our circuit judges in chancery except as they 


may be modified by the Constitution and laws of this 
State." Id. at 220 n.3. 


The observations made earlier in this brief as to the fed- 
eral practice have striking parallels in Michigan law: The 
old Michigan rule was identical to the old federal practice; 
Michigan Court Rule 526.1 is similar to Federal Rule 54(d) ; 
the Michigan courts, like the federal courts, have held the 
power to award extraordinary costs to continue under the 
new Rules: and the Michigan Rules, like the Federal, ac- 
complished the merger of law and equity. Thus, the power 
to allow counsel fees as costs is available in the Michigan 
courts in actions at law as well as suits in equity; to hold 
otherwise would contradict the ‘‘fundamental philosophy”? 
of the recent Michigan reforms of civil procedure. 


B. Itis Unclear on the Present State of the Law Whether 


an Áction for Damages for Malicious Prosecution of a 
Civil Action may be Maintained in Michigan in the 


Absence of a Writ of Attachment or Seizure of Prop- 
erty. 


We are unaware of any decision of the Michigan Su- 
preme Court holding that an action for damages for ma- 
licious prosecution will lie for the institution of a civil ac- 
tion maliciously and without probable cause, even though 
there has been no writ of attachment or seizure of prop- 
erty. On the other hand, it apparently has been held in 
a majority of American jurisdietions that an aetion for 
malicious prosecution may be maintained under such cir- 


cumstances. See Annot., 150 A. L. В. 897, 899 et seq. 
(1944). 


In Brand v. Hinchman, 68 Mich. 590 (1888), the Michi- 
gan Supreme Court, finding a technical or constructive at- 
tachment of property, upheld a judgment for the plaintiff 
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in a suit for malicious prosecution of a civil action. There 
is clear dictum in the opinion that an action for malicious 
prosecution is maintainable without any arrest or seizure 
of property. Id. at 596-98. However, the opinion ex- 
plicitly indicates that the dictum is the individual opinion 
of the writer only, ‘‘the other members of the Court not 
deeming it necessary in this ease to express any opinion 
upon this matter.” Id. at 598. 


In Chesebro v. Powers, 18 Mich. 479 (1889), a suit for 
defamation of title, plaintiff sought damages by reason 
of allegedly false and malieious elaims of the defendants 
whieh had prompted plaintiff to bring an earlier suit to 
remove a cloud upon his title. Plaintiff had been success- 
ful in that aetion and had been awarded his costs. The Su- 
preme Court, eiting Brand v. Hinchman, supra, held that 
in the action for defamation of title the plaintiff would 
not be limited to the taxable costs awarded in the former 
action if the defendants acted maliciously and under a 
claim which they knew to be false for the purpose of har- 


assing the plaintiff and compelled him to settle a claim 
they knew to be wrongful. 


Six months later, in Antcliff v. June, 81 Mich. 477 
(1890), Mr. Justice Morse repeated his comments in the 
Brand case but continued by stating that it was not neces- 
sary to determine whether the action before it was good 
as an action for malicious prosecution, since it sufficiently 
set out a conspiracy to defraud the plaintiff as well as an 
abuse of process. Id. at 490, 492. 


On the basis of the above cases it might appear that it 
was at least tacitly recognized in Michigan that an action 
for malicious prosecution of a civil action would lie in the 
absence of a writ of attachment or seizure of property. In 
the case of Powers v. Houghton, 159 Mich. 372 (1909), 
however, the Michigan Supreme Court held that a suc- 
cessful defendant in an action of replevin cannot maintain 
an action of malicious prosecution of a civil action where 
he had sold the property prior to its seizure in the writ 
of replevin. Antelif v. June, supra, was cited as ''au- 
thority for the proposition that a gross and fraudulent 
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abuse of the process of the court, resulting in damage, 
gives a right of action to the person sustaining the dam- 
age.” Id. at 374. 


Тһе court went on to say: 


“But we have been unable to find a single adjudi- 
cated case (and counsel for plaintiff has called our 
attention to none), where it is held that the defend- 
ant in a replevin suit, having no property in the 
goods taken, may maintain an action for malicious 
prosecution against the unsuccessful plaintiff in the 
original action. The authorities are not harmonious 
upon the question, where the property of the defend- 
ant in the original action is taken, and upon that 
question we express no opinion." Ibid. 


Finally, the decision in Krzyszke v. Kamin, 168 Mich. 
290 (1910), held that an action for malicious prosecution 
lies for the wrongful issuance of an injunction to restrain 
a defendant from disposing of his personal property. We 
have found no more recent Michigan cases which do not 
deal either with malicious prosecution involving criminal 
actions or civil actions in which there was an attachment 
or seizure of property. 


Thus, although there is dietum in some of the early Mich- 
igan cases which would permit an action for malicious 
prosecution in the cireumstances posited by this Court, sub- 
sequent cases, admittedly not recent, cast some doubt as 
to whether such an action could be maintained in Michigan. 


CONCLUSION 


Defendants submit that adequate protection of the First 
Amendment right to freedom of expression requires that 
counsel fees be allowed as costs when a libel action is 
brought in bad faith, vexatiously, and for an oppressive 
purpose. Defendants also contend that the power to award 
counsel fees as costs in vexatious actions is inherent in 
the federal district courts, and may be exercised in any 
civil action, whether or not jurisdiction is based on di- 
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versity of citizenship. Either ground is sufficient to sup- 
port a ruling in Defendants’ favor. 


However, Defendants urge that the controlling con- 
siderations in this case flow from the United States Con- 
stitution. Use of unfounded actions to intimidate others 
and deprive them of their constitutional rights merely be- 
cause they cannot afford the cost of defense is contrary 
to the spirit of the Constitution and of recent decisions un- 
der it. It is not a ‘‘rich man's?! Constitution — the right 
to freedom of expression cannot be permitted to depend 
on the financial resources of those who would speak. 


Recent decisions of the United States Supreme Court 
have reminded us that the freedoms of the First Amend- 
ment are to be carefully safeguarded. If this Court rules 
that counsel fees cannot be allowed as extraordinary costs 
in a vexatious libel action, Defendants submit that it not 
only will have thwarted the intent of recent Supreme 
Court pronouncements, but will have dealt a crushing blow 
to freedom of speech. Plaintiff’s petition for writ of 
prohibition should be dismissed. 


Respectfully submitted, 


/s/ Harold S Sawyer 
Навор S. SAWYER, 


/s/ Lewis A. Engman 
Lewis А. ENGMAN, 


/s/ Charles E. MeCallum 
Снлввв E. McCarLUM, 
_ Attorneys for Defendants. 
OF COUNSEL: 


WARNER, Norcross & Jupp, 
300 Michigan Trust Building, 
Grand Rapids, Michigan 49502. 


Dated: June 3, 1965. 
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Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Re: Smoot v. League of Women Voters, et al. 


Dear Barbara: 


As we advised you last May, the Court of Appeals for 
the Sixth Circuit decided to hear arguments on the principal 
legal questions involved in the Smoot - League of Women Voters 
case before the factual evidence is submitted in the District 
Court. In effect, the Court of Appeals is hearing an appeal 
from the legal ruling of Judge Fox, concurred in by Chief 
Judge Kent and Senior Judge Starr on April 19, holding that 
in a proper case, where a libel action is brought in bad 
faith, vexatiously and for an oppressive purpose, the defend- 
ants' attorneys! fees and other expenses may be awarded them. 


Ve submitted our brief to the Court of Appeals in 
June, and I am enclosing а copy for your information. At our 
request oral argument has been granted, and the Court has set 
it for the October Term. 


We will continue to keep you advised from time to 
time and I am looking forward to working with you again when 
the hearing to determine the factual issues is again set in 
the District Court. 


Sincerely, 


Lewis A. Engn 
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: 
IN THE SUPREME COURT OF THE 
UNITED STATES 


OCTOBER TERM, 1965 
No. ---.....- 


Tue LEAGUE or WOMEN VOTERS OF THE 
Gnaxp Traverse AREA ОЕ MICHIGAN, 
FLoraBELLE Grosvenor, Mary Force, 
Marcot Power and Sara Harpy, 

Petitioners, 


v. 


Dax бмоот, 
Respondent. 


PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 


Petitioners, the defendants in Civil Actions No. 4708 
and 4709 now pending in the United States District Court 
for the Western Distriet of Michigan, pray that a writ of 
certiorari issue to review the judgment of the United States 
Court of Appeals for the Sixth Cireuit entered in the above- 
entitled ease! on December 13, 1965. 





1 Sub. nom. Dan Smoot v. Honorable Noel P. Fox, United States District Judge 
for the Western District of Michigan. The judgment was entered granting a writ of 
prohibition as prayed by Smoot prohibiting the District Judge from holding a hearing 
9n costs. 
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CITATIONS TO OPINIONS BELOW 


The opinion of the District Court is unreported and is 
printed in Appendix A hereto, infra, p. 9a. The opinion of 
the Sixth Cireuit Court of Appeals, printed in Appendix А 
hereto, infra, p. 2a, is reported in 353 F.2d 830. 


JURISDICTION 


The judgment of the Sixth Circuit Court of Appeals, 
infra, р. la, was entered оп December 13, 1965. The juris- 
dietion of this Court is invoked under 28 U.S.C., Section 
1354(1). 


QUESTIONS PRESENTED 


1. Whether the proteetion of rights guaranteed by the 
First Amendment to the United States Constitution re- 
quires that a district judge have discretionary power to 
assess counsel fees and expenses as costs against a party 
who is found to have brought a libel action in bad faith, 
vexatiously, and for the oppressive purpose of stifling 
debate on publie issues. 


2. Whether as a matter of federal courts law a district 
judge has discretionary power in actions at law as well 
as in equity to assess counsel fees and expenses as costs 
against one who is found to have brought an action in bad 
faith, vexatiously, and for an oppressive purpose, and who 
seeks to dismiss the action on the eve of trial. 


3. Whether under Rule 41(a) (2) of the Federal Rules of 
Civil Procedure a district judge may condition a dismissal 
with prejudice upon the payment of counsel fees and ex- 
peuses, where tle aetion is found to have been brought 
in bad faith, vexatiously, and for an oppressive purpose, 
and where the dismissal is sought on the eve of trial. 
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CONSTITUTIONAL PROVISION, STATUTE, 
AND RULES INVOLVED 


The constitutional provision involved is the First Amend- 
ment to the United States Constitution. It is printed in 
Appendix C hereto, infra, p. 26a. The statute involved is 
28 U.S.C. Section 1920, 69 Stat. 955. It is printed in 
Appendix C hereto, infra, p. 26a. The rules involved are 
Rules 41(a) and 54(d) of the Federal Rules of Civil Pro- 
cedure. Hach is printed in Appendix С hereto, infra. 
p. 27a. 


STATEMENT 


On March 21, 1964, the respondent, a nationally known 
politiea] eommentator, filed two libel aetions in the United 
States Distriet Court for the Western District of Michigan 
against the petitioners, the League of Women Voters of 
the Grand Traverse Area of Michigan, an unincorporated. 
non-partisan political information group, and certain of 
its members, F'lorabelle Grosvenor, Mary Force, Margot 
Power, and Sara Hardy. Тһе jurisdiction of the district 
court was invoked hecause of diversity of citizenship, Smoot 
being a citizen of Texas and petitioners citizens of Mich- 
igan. 


The libel actions were based on statements published 
by the League eritical of respondent's widely distributed 
series of television programs. These statements had charged 
that respondent relied on ‘‘slanted information, half-truths, 
innuendoes, and sometimes worse," had expressed concern 
over the atmosphere of hate surrounding the recent а55а5- 
sination of the President and the bombing of Negro 
churches, and had urged the League’s members, and the 
publie, to watch the programs critically. Smoot's verified 
complaints alleged maliee and asked damages totaling one 
million dollars. (Ex. 1 to Petition for Writ of Prohibi- 
tion and Mandamus in Docket No. 16,207.)? During dis- 


2 The recotd was not paginated by the Court of Appeals, and references, therefore, 
will be made by title to individual items within the record. The records of proceedings 
in Docket No. 16,207 and 16,501 were incorporated by reference into the record іп 
Docket No. 16,565 in respondent's Petition for Writ of Prohibition. 


— — — — — — — 
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covery, Smoot relied on tactics of obstruction, harassment, 
and delay, as a result of which the district court ordered 
him to put up security for costs, including petitioners’ 
counsel fees On the eve of trial, after petitioners had 
incurred expenses and legal fees of over thirty thousand 
dollars preparing their defense Smoot moved to dismiss 
his actions with prejudice. The district court denied this 
motion whereupon Smoot obtained a writ of prohibition 
and mandamus from the Sixth Cireuit Court of Appeals, 
directing the lower court to dismiss the actions with prej- 
udiee ‘‘subject to the payment of all court costs by the 
Plaintiff.” Smoot v. Fox, 340 F.2d 301 (6th Cir. 1964). 


On February 2, 1965, petitioners filed a Motion for 
Assessment of Costs, alleging and offering to prove that 
the libel actions had been brought in bad faith, vexatiously, 
and for the oppressive purpose of inhibiting and stifling 
petitioners’ criticism, and asking that respondent be ordered 
to pay their counsel fees. (Exs. Nos. 1 and 2 to Petition 
for Writ of Prohibition in Docket No. 16,505.) А motion 
by Smoot to dismiss petitioners’ Motion for Assessment 
of Costs was denied April 19, 1965, by the Honorable Noel 
P. Fox, Distriet Judge, in an opinion concurred in by Chief 





3 Respondent was tardy іп answering interrogatories. did not answer them completely, 
and took over a month and a half to comply with the court's order to answer further. He 
failed to produce almost two hundred documents which he had been ordered to produce 
by the court, although they were admittedly in his possession, He objected to the taking 
of his deposition on specious grounds. He failed t» comply with the court's order that 
he provide defendants with an itemization of special damages. He sought a last-minute 
continuance. (See 36 F.R.D. 4 (W.D. Mich. 1964), infra p. 21а.) Не moved to dis- 
qualify the district judge on admittedly insufficient grounds, He was unable to exchange 
a witness list at the pre-trial, and his counsel appeared at the pre-trial laeking full 
authority to act for him. 


3 The district court's. unreported opinion is printed in Appendix B hereto, infra 
p. 18а. 


5 Fees of this magnitude resulted in part from the preparatiun of the defense of 
truth. By the time dismissal was sought. counsel for petitioners had interviewed wite 
nesses in New York, Washington, D.C., Boston, Chattanooga, Tennessee, and several cities in 
Michigan, sifted through and organized thousands of pages of documentary exhibits, 
and made final scheduling of witnesses and preparation of proofs for trial, In addition, 
the созі of defense was materially increased due to respondent's obstructive and delaying 
tactics, including his refusals to comply with the district court’s discovery orders and 
his repeated attempts to delay the progress of the action. all of which necessitated time- 
vonsuming court appearances, 


6 The district court's unreported opinion is printed in Appendix B hereto, infra. p. 14а. 
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Judge Kent and Senior Judge Starr? Judge Fox pro- 
ceeded to set a date for a hearing on petitioners’ motion. 


On Мау 12, 1965, hefore any hearing was held, the Court 
of Appeals for the Sixth Cireuit issned an order directing 
Judge Fox to show cause why Smoot's petition for a 
second writ of prohibition should not be granted, this 
time prohibiting a hearing on the assessment of costs. Sub- 
sequently, on December 13, 1965, the Sixth Circuit rendered 
its judgment granting the writ of prohibition. Тһе court 
acknowledged that counsel fees as costs were allowable in 
equitable actions but stated that ‘‘no authority has been 
found or cited holding that a district court has discretion 
to allow attorney's fees and expenses as part of the costs 
in an action at law.” 353 F.2d 832, infra, p. ба. The court 
rejected all arguments based on Rule 41(a)(2) of the 
Federal Rules of Civil Procedure, holding that that rule 
allows the setting of conditions only in the case of dis- 
missals without prejudice. As to petitioners’ contention 
that the threat of a baseless libel action has the effect of 
silencing criticism for fear of the expenses involved in 
proving the truth of the alleged libelous statements, the 
court said: ‘We see no merit in this claim. Defendants 
have the right of free speech so long as their statements 
are not libelous. The Constitution does not proteet libel- 
ous statements," 353 F.2d 833, infra. p. ба. The court 
also stated that a hearing as to whether counsel fees 
should he assessed as costs would be equivalent to the 
trial of an action for malicious prosecution of a civil action, 

and respondent therefore would he deprived of his right 
to trial by jury? 





7 Judge Fox invited Judges Kent and Starr to join in the consideration of the case 
becauxe of its great public importance. 


8 In the course of oral urgument before the Court of Appeals it was estublished that 
ny request had ever been made that a jury be called in for the hearing on costs, although 
the district court could have done so pursuant to Rule 39 of the Federal Rules of Civil 
Procedure, und although the district court's earlier action in granting respondent's һе. 


lated motion for a jury trial, infra, p. 18а. indicated that such a request would have been 
received favorably. 


БЕ ——————— Á—»—— M 
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REASONS FOR GRANTING THE WRIT 


1. The decision below conflicts with the principles set 
forth in New Fork Times Co. v. Sullivan, 376 U.S. 954 
(1961). There it was held that adequate protection of 
First Amendment rights requires that criticism of publie 
officials he privileged so long as not actuated by malice. 
Underlying that holding were the principles that the law 
of libel **ean claim no talismanie immunity from constitu- 
tional limitations," 376 U.S. 269, that those who would 
speak out on matters of publie concern should not be 
“deterred from voicing their eritieism, even though it is 
іп fact true, beeause of doubt whether it ean be proved in 
court or fear of the expense of having to do so,” 316 US. 
219 (emphasis added), and that the Constitution expresses 
“а profound national commitment to the principle that 
debate on publie issues should he uninhibited, robust, and 
wide-open.'" 376 U.S. 270. 

The institution of a groundless libel action imposes a 
heavy economice burden on the defendant,? especially when 
he must rely on truth as his defense? When the alleged 
libel is uttered during debate on public issues, it is clear 
that this debate will be inhibited" unless the defendant 
can, upon showing that the action was brought in bad 
faith, vexutiously, and for the oppressive purpose of stifl- 
ing that debate, recover the expense he has ineurred in 
preparing his defense.!2 In the present case, petitioners, 
in order to **win?' the libel actions, incurred fees and ex- 


---------------------------------------------- 


9 See Yankwich, Лез Libel or Contempt if You Prine It, 355-56 (1950). 


10 Respondent's verified complaints alleged malice. thus forcing petitioners to rely on 
truth as their defense. 


11 Following the institution of this action, respondent’s program continued to be 
shown in Traverse City. but neither the League nor anyone else criticized ог chal- 
lenged it. 


12 The New York Times decision docs not, of itself, alleviate the burden of defense 
when malice is alleged. Defense counsel must consider the possibility of an adverse 
jury finding on that issue, bearing in mind that malice may be established by showing 
that the allegedly defamatory statements are untrue, and that the defamer had по 
reasonable grounds on which to believe them true. Prosser, Law of Torts, 395 (2d ed. 
1955). In the present case, counsel for petitioners concluded that the only safe course 
of action was to be fully prepared to show truth. It was the preparation of this de. 
fense which caused most of petitioners’ counsel fees. 
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penses of over thirty thousand dollars. То call such а 
victory Pyrrhie is to understate the case; bluntly put, 
petitioners do not have the funds to pay it and cannot 
afford to “win” again. Unless they can be reimbursed, 
petitioners will remain silent in the future, having been 
“deterred from voicing their eritieism, even though it is 
in fact true, because of . . . fear of the expense of having 
to" prove it true. 

The position urged by petitioners requires no sweeping 
revision of the law of libel. Indeed, the substantive law 
of libel is searcely involved at all; at issue here are haseless 
libel actions brought iu bad faith and for the purpose of 
muting criticism. Nor do petitioners contend that in every 
such ease the district judge must allow full counsel fees 
and expenses as costs. Petitioners do urge, however, that 
the district judge must have discretion to allow such costs. 
Otherwise, the federal courts could he used with impunity 
to deprive groups and individuals such as petitioners of 
their constitutional rights. Proper judicial supervision 
of the administration of justice in the federal courts re- 
quires that those courts not permit themselves to be used 
so as to endanger the very constitutional rights they 
were created in part to protect. 

The court of appeals told petitioners that they “һауе 
the right of free speech so long as their statements are 
not libelous."!3 This simplistic brushing aside of peti- 
tioners’ serious constitutional claim suggests that the court 
of appeals either failed to understand or refused to follow 
the principles enunciated in New York Times. In either 
ease, the pernicious effect of its holding, which permits 
courts of justice to be used as instruments for the intimida- 
tion of those who would speak out on publie issues, must 
be extirpated. Petitioners seek only the right to enter 
again into active debate on public issues. 

2. The decision below is in conflict with the principle 
underlying the decision of the Fourth Circuit Court of Ap- 
peals in Bell v. School Board of Powhatan County, 321 
F.2d 494 (4th Cir. 1963). There the defendant school board 
followed a pattern of evasion and obstruction, forcing plain- 
tiffs to turn to the courts to secure rights clearly guaranteed 





13 353 F.2d 833, infra, p. ба. 
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them by the Constitution. Тһе Fourth Cireuit held that 
in such circumstances the defendant should be required to 
pay the counsel fees and expenses which its wrongful ac- 
tions forced the plaintiffs to incur. Неге, as there, one 
party, acting vexatiously and in had faith, has placed upon 
others such a heavy burden of litigation that unless they 
ean be reimbursed they will be forced to avoid such litiga- 
tion and thereby lose constitutionally protected rights. The 
sound principle of Bell is that the economie burden of legal 
action may not be used to deprive a party of constitutional 
rights, and that the eourt therefore has the power to award 
vexatious costs. Although Bell involved the rights of Negro 
schoolehildren to equal protection of the laws, the right 
to freedom of expression under the First Amendment is 
no less jealously to be protected. Lamont v. Post master 
General, 881 U.S. 301, 309 (1965) (concurring opinion). 

3. This is a case of great public importance. The deci- 
sion below holds that those who would criticize publie com- 
mentators do so at the peril of being heavily penalized by 
the institution of baseless libel actions. The machinery 
of the courts thus becomes a potent and frightening weapon 
in the hands of those who would intimidate and silence 
the voices that disagree with them. Petitioners were pre- 
pared to show that the present action is not the only in- 
stance of Smoot’s use of the law of libel in attempts to 
silence his erities.4 Nor is he alone in the use of libel 
suits for intimidation of opponents.5 In April, 1964, for 
example, at least 17 libel actions, seeking total damages 
in excess of 288 million dollars, and brought hy public 
officials in three southern states against newspapers, maga- 
zines, and a television network, were pending in state and 
federal eonrts.16 





14 For example, counsel are aware of letters written by respondent in March, 1964 
demanding retraction of certain statements made by a California radio announcer and 
charging that respondent considered these statements slanderous and defamatory in nature 
and that they were uttered with malicious intent. 


18 The reeent experience of the Santa Barbara. California. chapter of the United 
Nations Association is significant. The group planned a television show dealing with 
controversial tapices, Prior to the slowing they were informed that a libel action for a 
million dollare would be filed if the program were shown. The group withdrew the 
program. 


16 The New York Times. April 4. 1964. p. 12. 
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The decision below, if allowed to stand, will have wide- 
ranging and harmful consequences. If those who speak 
out on publie matters can inflict upon their егіНев a fine 
greater than that normally set by law for the commission 
of a felony merely by filing a baseless action in federal 
court, then such actions will find ever-increasing popularity. 
Large newspapers, magazines, and other such enterprises 
will, as Mr. Justice Black pointed out in the New York 
Times case, 376 U.S. 269, 295 (concurring opinion), be un- 
able to afford such penalties. How much more will the 
League of Women Voters of the Grand Traverse Area of 
Michigan, and similar such groups across the country, be 
unable to afford them? 

The timing and handling of respondent’s lawsuits re- 
veals the purpose they served. Immediately after the suits 
were commenced, in March of 1964, petitioners began to 
seek an early trial date — it was an election year, and 
they wanted to be free to answer respondent on election 
issues. But Smoot's delaying and obstructive tacties drag- 
ged the ease on into autumn. During the pendeney of the 
suit, petitioners were almost completely silenced, while 
Dan Smoot went on, week after week, uninterrupted and 
free of critical response. The threat posed by the Sixth 
Cireuit's holding in this ease to that free and open diseus- 
sion which necessarily underlies the democratic process 
must not be left unanswered. 

In considering the publie importance of this case. it 
should not be overlooked that the court of appeals has 
twice granted the extraordinary writ of prohibition. Fur- 
thermore, at the district court level, Senior Judge Starr 
and Chief Judge Kent deemed the case so important that 
they joined Judge Fox in ruling that a district judge did 
have the power to allow counsel fees as costs. At least 
six judges, then, have viewed this case as one of great 
public impact, involving questions which must be resolved 
promptly and with finality.” 

It is also significant that dozens of organizations across 
the country have followed the course of this litigation 
closely. In particular, the groups who had planned to 


———————————— 
17 Of the six. three have ruled in petitioners’ favor, and three against them. 
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send witnesses on the League's behalf!? bave all evidenced 
keen interest in the outcome of this case. "The reason for 
their concern is apparent. If petitioners are not success- 
ful, then such organizations will be unable to answer their 
critics: they must remain silent in a one-sided debate. 
Free speech will have become a luxury available only to 
those who can afford to defend the baseless libel actions 
that will result from its exercise. 

4. The decision below introduces an unwarranted law- 
equity distinction into federal civil procedure, which must 
not be allowed to stand. The court of appeals conceded,!9 
in the face of overwhelming authority, that counsel fees 
may be awarded as costs in actions in equity which are 
found to have been brought in bad faith. vexatiously. and 
for an oppressive purpose. However, it held that. despite 
the merger of law and equity in federal practice. such an 
award could not be made in actions at law. The court 
reasoned as follows: 


“We asked counsel for respondent at the oral argu- 
ment if he could cite a single case where the Federal 
Courts had ever made such an allowance, and he was 
unable to do ко. The fact that counsel could not sup- 
port his contention with pertinent authority is fairly 
good proof that it lacks тегії, 721 


Rule 54(d) of the Federal Rules of Civil Procedure vests 
the power to allow costs in federal distriet courts. It pro- 
vides that “Except when express provision therefor is 
made either in a statute of the United States or in these 
rules. eost- shall be allowed as of course to the prevailing 
party unless the court otherwise directs * 7 *." The Rule 
makes no distinction between actions at law and suits in 
equity. and commentators agree that under it the historic 





18 The following groups. among others, had witnesses ready to appear at the trial 
af the libel actions. and have followed the litigation closely from its inception: Committee 
for Economic Development: National Education Association: Tennessee Valley Authority: 
Х.А.А.С.Р.: National Municipal League: United Nations Association. 


19 353 F.2d 832. infra. p. 4a. 





20 See cases cited in Petitioners’ Brief in Opposition to Petition for Writ of Pro. 
hibition in Docket No. 16.565. 


21 353 F.2d 832 n.l, infra. p. 5a n.l. 
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power to allow counsel fees as costs is available in all 
actions.22 

If, as the court of appeals deems so significant, there 
is no appellate authority allowing counsel fees as costs 
in an action at law, neither is there authority denying such 
costs hecause they are requested in an action at law. And 
the asserted distinction flies in the face of sense and rea- 
son. In the present day and age, the allowance or dis- 
allowance of attorneys’ fees should not turn on whether 
a litigant in the time of Henry VIII would have brought 
such a ease to the Lord Chancellor or to the Court of 
Common Pleas. The need to compensate defendants wrong- 
fully brought into court, and the desirability of penalizing 
vexatious plaintiffs. are just as pressing when the com- 
plaint has sought money damages as when it prays injunc- 
tive relief. In Universal Oil Products v. Root. 328 US. 
574 (1946), the Court said: 


“Хо doubt, if the court finds after a proper hear- 
ing that fraud has been practiced upon it, or that the 
very temple of justice has heen defiled, the entire costs 
of the proceeding could justly be assessed against the 
guilty parties. Such is precisely a situation where 
for ‘dominating reasons of justice’ a court may assess 
counsel fees as part of the taxable costs.” 77. at 580. 


То use the language of the Court, it is the ‘‘temple of 
justice” which must be protected, not the ‘‘temple of 
justice when sitting to hear equitable causes.” 

Tf this ill-advised and unmeritorious distinction between 
law actions and equity suits is permitted to stand, federal 
district judges will be stripped in a majority of the cases 
before them of an effective tool for polieing their courts — 
the discretionary imposition of extraordinary costs. Peti- 
tioners submit that the anachronism set up by the court 
of appeals must be eliminated now, before it further undoes 
that which the Federal Rules of Civil Procedure attempted 
to accomplish in the merger of law and equity. 


22 6 Moore, Federal Practice, para. 54.77(2); Note, 77 Hart. L. Rev. 1135, 1138 (1964). 
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3. The decision below unduly restriets the operation 
of Rule 41(a)(2) of the Federal Rules of Civil Procedure. 
Rule 41(a)(2) provides that ^an action shall not be dis- 
missed at the plaintiff's instance save upon order of the 
court and upon such terms and conditions as the court 
deems proper.' This rule provides an additional ground 
upon which the eourt may allow counsel fees as costs, for 
it is well settled that such an allowance may be imposed as 
a condition of dismissal? The court of appeals ruled, 
however, that Rule 41(a)(2) applies only to dismissals 
without prejudice. Petitioners submit that the broad 
language of Rule 41(a)(2) should not be so limited, and 
that a district judge has the power. in an appropriate ease, 
to tax counsel fees as a condition of a dismissal with prej- 
udice. 

6. The foregoing has demonstrated that the decision 
below was clearly incorrect. The conclusion of the court 
below that the taxation of counsel fees as costs would 
amount to an action for malicious prosecution, depriving 
respondent of his right to a jury trial, is without merit. As 
previously pointed out, respondent never requested a jury. 
Furthermore, an action for malicious prosecution seeks a 
wholly different measure of damages. Finally, the avail- 
ability of the remedy of vexatious costs to safeguard the 
integrity of the federal courts and to protect constitutional 
riehts cannot be made to turn on the vagaries of state law. 
Nor does the court of appeals assert any grounds of policy 
to support its position. The seriousness of the error 





23 2B Barron 8 HoltzoB. Federcl Practice and Procedure, section 914, at 124 
(Wright ed. 1961). 


23 The court misread Laurence г. Fuld, 32 F.R.D. 329 (D. Md. 1963), to support its 
position. That case merely held that in tbe absence of exceptional circumstances counsel 
fees would not be imposed as a condition of dismissal with prejudice. In the present 
cuse, special circumstances аге present. 


25 И is uncertain whether an action for malicious prosecution of a civil action would 
lie in Michigan without the attachment of property. 


26 The case of Farmer v. Arabian American Oil Co. 379 U.S. 227 (1961). lends no 
support to the court below. There the court upheld a district judge's taxation of costs 
under Rule 54(d), wherein be refused to tax the full expense of transporting witnesses 
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below and the burden thereby imposed on petitioners by 
the court of appeals! decision constitute sufficient reasons 
for the Court to grant this petition. 


CONCLUSION 


For the foregoing reasons, this petition for a writ of 
certiorari should be granted. 


Respectfully submitted, 


Hanorp S. SAWYER 
Lewis А, Ехсмах 
Cuartes E. McCanLuM 


Counsel for Petitioners 


Dated: February 28, 1966. 


—— e — M — 


26 Continued) - 


itom Arabia to New York to the unsuccessful plaintif. The court said "Items proposed 
by winning parties as custs should always be given cureful scrutiny. Any other practice 
would be too great a movement in the direction of some systems of jurisprudence, that 
are willing, if not indeed anxious, to allow litigation costs so high as to discotrage 
litigants from bringing lawsuits, no matter how meritorious they might in good faith 
believe their claims to be. Therefore, the discretion given district judges to tax costs 
should be sparingly exercised with reference to expenses not specifically allowed by statute.” 
379 U.S. 235. This language is not inconsistent with petitioners’ position, especially when 
it is borne in mind that petitioners alleged bad faith and oppressive purpose. Indeed, 
the last sentence quoted seems to support petitioners’ contention that, in a proper case, 
a district judge does have discretion to tax other than the ordinary costs. 
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APPEND IX А — OPINIONS BELOW 
ORDER 


No. 16,565 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Dax Smoor, 
Petitioner, 
vs. 


Ноховавів Norr P. Fox, United States 
District Judge for the Western District 
of Michigan, 

Respondent. 


Before WHICK, Chief Judge, PHILLIPS, Circuit Judge, 
and CECIL, Senior Cireuit Judge. 


Upon consideration of the petition for a writ of prohibi- 
tion, the answer of respondent thereto, and the briefs and 
arguments of counsel, it is ORDERED that a writ of pro- 
hibition be issued prohibiting the respondent from holding 
а hearing for the purpose of allowing as costs attorney's 
fees ineurred by defendants in the libel actions and ex- 
penses ineurred by defendants or their counsel in said 
libel aetions; and 

That respondent be and he is hereby ORDERED to 
compute the costs in said libel actions pursuant to the 
provisions of 28 U.S.C. Sec. 1920 and Rule 54 of the 
Federal Rules of Civil Procedure. 

Entered by order of the Court. 


Carl W. Reuss, 
Clerk. 
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OPINION 


No. 16,565 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Ox PETITION ror 4 Writ оғ PROHIBITION 


Пах Smoor, 
Petitioner, 
vs. 


HoxonasrE Noru P. Fox, United States 
Distriet Judge for the Western District 
of Michigan, 

Respondent. 


Decided December 13, 1965. 


Before WEICK, Chief Judge, PHILLIPS, Circuit Judge, 
and CECIL, Senior Circuit Judge. 


WEICK, Chief Judge. This controversy was first before 
this Court on the petition of Smoot for a Writ of Man- 
damus requiring the Honorable Noel P. Fox, Judge of the 
United States Distriet Court for the Western District of 
Michigan, to grant petitioner's niotion to dismiss with prej- 
udice two actions for damages for libel filed by him against 
the League of Women Voters of the Grand Traverse Area 
of Miehigan and certain individuals as defendants. The mo- 
tion to dismiss with prejudice was filed by petitioner's 
present counsel after the Distriet Judge had entered an 
order requiring Smoot to post $15,000 bond as security for 
eosts. The dismissal had been resisted by the defendants in 
the libel actions on the theory that they were entitled to 
have a jury impaneled to hear their side of the case, even 
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though plaintiff was willing to have the actions dismissed 
with prejudice at his costs. 

We granted the mandamus petition and ordered the Dis- 
triet Judge to dismiss the aetions with prejudiee on pay- 
ment of all court costs by Smoot. Smoot v. Foz, 340 F.2d 
301 (6th Cir. 1964). Thereafter the Distriet Judge filed an 
applieation for rehearing and clarifieation as to our in- 
tent in using the term ‘‘court costs", and for a ruling on 
whether attorney's fees and expenses could be allowed as 
costs in the libel actions. We denied the rehearing and 
declined to pass upon that question in the mandamus action. 

The defendant then filed a motion in the Distriet Court 
labeled ** Motion For Assessment of Costs” which was for 
an order requiring plaintiff to pay costs to defendants in 
the amount of $35,000 for attorney's fees and $1,906.99 for 
expenses alleged to have been incurred by them during a 
period of about five months between the dates of the filing 
of the eomplaints in the libel actions and plaintiff's mo- 
tion to dismiss with prejudice. In an affidavit in support 
of the motion for attorney's fees and expenses as costs, it 
was stated that defendants would adduce proofs— 


“Чо show that the statements of defendants, which are 
the basis of these libel actions are true and privileged 
and that said actions are groundless and were brought 
and maintained by plaintiff in bad faith vexatiously 
and for oppressive purposes." 


The petitioner filed a motion to dismiss defendants’ mo- 
tion for attorney's fees and expenses on the ground that 
the allowanee of such items as costs was not within the 
jurisdietion of the Distriet Court after the dismissal with 
prejudice. The Court assigned both motions for hearing 
on the same date and requested each party to estimate the 
time required to present the motions. Defendants in the 
libel actions estimated it would take ten days’ time to 
present evidence on their motion. 

Before the hearing date petitioner filed a petition for a 
writ of prohibition in this Court to prevent the District 
Court from holding a hearing on the motion for allowance 
of attorney’s fees and expenses. We denied that petition 
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on the ground that the District Court had jurisdiction to 
hear and determine both motions. Our denial was based 
on the assumption that the Distriet Court would not order 
the allowance of costs which were not authorized by the 
Federal statutes and rules, and on the further assumption 
that the Court would allow petitioner adequate time to 
prepare for the hearing on defendants’ motion to assess 
costs after ruling on petitioner's motion to dismiss. 

The Distriet Judge denied petitioner's motion to dismiss 
defendants? motion to allow attorney's fees as costs and re- 
fused to certify the question for an interlocutory appeal 
to this Court. In denying petitioner's motion the District 
Judge indicated that he had previously decided that attor- 
ney's fees could be proper items of costs in certain cases, 
and that they could possibly be an item of costs in this 
case. He set a hearing for May 17, 1965 to determine de- 
fendants’ motion for the allowance of attorney's fees and 
expenses. 'The petitioner then filed the present proceeding 
in prohibition in this Court. 

We thought our opinion in the mandamus action made it 
elear that the dismissal with prejudiee precluded a trial on 
the merits of the libel actions. 340 Ғ.24 301. Yet this is pre- 
cisely what the defendants are attempting to have in their 
motion to assess costs, for they propose to prove that the 
alleged libelous statements set forth in the complaints were 
true and privileged and that the actions were groundless. 
Such an evasion of our order cannot be tolerated. 

In essence, defendants would convert a proceeding to 
assess costs into an action for damages for malicious 
prosecution of a civil action, and have the Court, instead 
of a jury, award the damages. 

Respondent asserts that the allowance of attorney’s fees 
and expenses for preparation for trial as costs, is a matter 
properly within his diseretion as Distriet Judge. In our 
opinion the allowance of such items is within the diseretion 
of the District Court in equity cases where exceptional cir- 
cumstances call for their allowance in order to do justice 
between the parties. Rolas v. Atlantic Coast Line В. Co., 
186 F.2d 473 (4th Cir. 1951). Attorney's fees are also 
allowable where they are specifically authorized by statute 


— — 


да 


or provided for by agreement between the parties. Local 
Union 984, Internat’l Bro. of Teamsters, etc. v. Humko Co., 
287 F.2d 231 (6th Cir. 1961), cert. denied 366 U.S. 962. 
However, no authority has been found or cited holding 
that a District Court has diseretion to allow attorney's 
fees and expenses as part of the costs in an action at law.! 
On the contrary, in Ruck v. Spray Cotton Mills, Inc., 190 
F.Supp. 944, 947 (M.D. N.C. 1954), the Court stated: 


“Costs in actions at law in the United States Courts 
are creatures of the statute. There [is no] Federal 
Statute permitting District Courts to tax attorney 
fees as costs in actions at law as distinguished from 
suits in equity." 


And in Kramer v. Jarvis, 86 F.Supp. 743, 744 (D. Neb. 
1949), the Court stated that ‘‘except where it is otherwise 
provided by statute or rule, attorney's fees are not taxable 
as costs in actions at law pending in federal district courts.”’ 
To the same effect see United States v. Hoffman Const. Co., 
163 F.Supp. 296 (E.D. Wash. 1958). 

To hold otherwise would permit a Federal Court to allow 
attorney’s fees and expenses as costs in a suit for damages 
for personal injury, assault and battery, or in any other 
type of action at law which the Court might feel was brought 
maliciously and without probable cause. This would have 
the effect of deterring the pursuit of legal remedies in the 
Federal Courts, which is contrary to the American system 
of jurisprudence. It would vest unnecessary and unwar- 
ranted power in the Court. It would practically dispense 
with actions in the Federal Courts for damages for mali- 
cious prosecution of civil actions. 

Respondent contends that Rule 41(a)(2) of the Federal 
Rules of Civil Procedure permits a District Court to fix 
attorney's fees as costs. That rule provides that ‘‘an 


ПЕЕ ———— 
1 We asked counsel for respondent at the oral argument if he could cite a single case 
where the Federal Courts had ever made such an allowance, and he was unable to do so. 
The fact that counsel could not support his contention with pertinent authority is fairly 
good proof that it lacks merit. 
28 U.S.C. $ 1920 provides for the type of custs which may be allowed by the court. 
See also Rule 54 Fed.R.Civ.P. 
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action shall not be dismissed at the plaintiff's instance 
save upon order of the court and upon such terms and con- 
ditions as the court may deem proper." 

The cases permit allowance of attorney's fees against the 
dismissing party where the action is dismissed without 
prejudice. E.g., Welter v. E. I. DuPont de Nemours & Co., 
1 F.R.D. 551 (D. Minn. 1941). The reasoning behind the 
rule where the action is dismissed without prejudice is to 
compensate the defendant for expenses in preparing for 
trial in the light of the fact that a new action may be 
brought in another forum. See 5 Moore's $$41.05, 06. A 
dismissal with prejudice, however, finally terminates the 
eause and the defendant cannot he made to defend again. 
The Court in Lawrence v. Fuld, 32 F.R.D. 329 (D. Md. 
1963) rejected the contention that there is no requirement 
in the Rule that limits it to dismissals without prejudice, 
and held that attorney’s fees are not proper where the dis- 
missal is with prejudice. 

Respondent contends that defendant’s First Amendment 
right of free expression will be violated if attorney’s fees 
and expenses are not allowed. Reliance was placed on 
New York Times Co. v. Sullivan, 376 U.S. 254 (1964) in 
urging that the pendency of a baseless libel action has the 
effect of silencing criticism for fear of the expenses in- 
volved in preparing to prove the truth of the alleged libelous 
statements. We see no merit in this claim. Defendants 
have the right of free speech so long as their statements 
are not libelous. The constitution does not protect libelous 
statements. Konigsberg v. State Bur of California, 366 
U.S. 36 (1961); Times Film Corp. v. City of Chicago, 365 
U.S. 43 (1961): Beauharnais v. Illinois, 343 U.S. 250 
(1952); Pennekamp v. Florida, 328 U.S. 331 (1946). 

Although the Supreme Court held that these cases did not 
foreclose its inquiry into the Sullivan case, because they 
did not sustain the use of libel laws to prohibit expression 
eritieal of publie officials, the Court did not repudiate the 
eases or the prineiple. The First Amendment does not 
require that a person who is sued for libel be guaranteed 
the cost of defending himself. 

On the other hand, the allowance of attorney's fees and 
expenses lere would, in our opinion, violate petitioner's 
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Constitutional right to a jury trial. The District Court 
would necessarily have to determine whether the alleged 
libelous statements were true and privileged and that the 
actions for damages were brought in bad faith, vexatiously 
and for oppressive purposes. This would be a hearing to 
determine if Smoot was liable for malicious prosecution of 
a civil action, and if so, to render a judgment against him 
for damages under the guise of fixing costs. The Seventh 
Amendment to the United States Constitution preserves 
the right to a jury trial in all suits at common law where 
the value in controversy exceeds twenty dolars. Rule 
38 of the Federal Rules of Civil Procedure also preserves 
this right. An action for malicious prosecution falls well 
within the recognized forms of action at common law. 5 
Moore's Federal Practice 2d Ed. $38.11 [5], p. 114. 

Although no question has been raised over our jurisdic- 
tion, we are of the opinion that power was conferred upon 
us to entertain the proceeding in prohibition by the All 
Writs Statute, 28 U.S.C. $1651. 6 Moore's Federal Practice 
2d Ed. 554,10(21, pp. 65, 66. Whether such power should 
be exercised rests within the sound discretion of the Court. 
Roche v. Evaporated Milk Assn., 319 U.S. 21 (1943); Ex 
Parte Peru, 318 U.S. 578 (1942). 

We think this is the type of extraordinary case in which 
an Appellate Court should exercise its discretion in favor 
of the granting of the writ. By so doing the parties will 
be saved the cost and expense of an unnecessary trial to 
determine an issue which does not exist in this case. It 
will conserve the time of the Court, which could be devoted 
better to other meritorious cases requiring judicial atten- 
tion in the congested Districts of Michigan. 

One other matter requires comment and that is the order 
of the District Court requiring the plaintiff in the libel 
actions to post bond in the amount of $15,000. The purpose 
of such a large bond was unquestionably to provide security 
for the allowance of attorney’s fees and expenses. 

In the present case after we had ordered the dismissal 
with prejudice of the libel actions, the District Court at 
that late date attempted to require the plaintiff in the 
libel actions to post the $15,000-bond as a condition prece- 
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dent to granting him a pretrial conference on the assessment 
of eosts.? 

Since the District Judge was without right in an action 
nt law to allow attornoy's fees and expenses as part of the 
costs, it follows that he had no authority to require the 
posting of a bond as security for their payment. McClure 
v. Borne Chemical Co., 292 Y.2d 824, 835 (4th Cir. 1961). 


A writ of prohibition may issue as prayed for in the 
petition. 


------------------------------------------------------------------------ 
2 “The Court: Mr. Watts, do you intend to comply with the Court's order requiring 
you to post a bond of Fifteen Thousand Dollars? 


Mr. Watts: No, Sir, we do not intend to comply with the bond. 
The Court: When you comply with that we will move ahead with further proceedings, 


us far us а pretrial is concerned. 


Mr. Watts: Let me understand, until and unless Smoot files a bond, — how could he 


file a bond in a case that has been dismissed? 


The Court: Well, as a matter of curiosity, T think in the experience you have had, Mr. 


Watts, you can answer that yourself, the question of costs, the bond, the order requiring 
the posting of the bond hasn't been dismissed and the Circuit Court of Appeals has 


clearly recognized that tlie questien of costs is still before the District Court and that 
answers itself. 


Mr. Watts: Then, as I understand the Court's ruling, until and unless we post a bond, 


there will be nothing further in the nature of — 


The Court: — of a pretrial or any conference of that kind but that doesn't change 


the hearing date...” 
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OPINION ON PLAINTIFF'S MOTION TO DISMISS DE- 
FENDANTS’ MOTION FOR ASSESSMENT OF COSTS 
AND MOTION TO STRIKE FROM TRIAL DOCKET 


UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 


DAN SMOOT. 


Plaintif, 
vs. 


CIVIL ACTION NO. 4708 


THE LEAGUE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and 
FLORABELLE GROSVENOR. MARY FORCE. MARGOT POWER 
and SARA HARDY, jointly and severally, 

Defendants. 


DAN SMOOT, 
Plaintiff, 


vs, 


CIVIL ACTION NO, 4709 


LEAGUE OF WOMEN VOTERS, GRAND TRAVERSE AREA OF 
MICHIGAN, ап association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, 
MARGOT POWER ani MARY FORCE, jointly and severally, 

Defendants. 


On August 28, 1964, defendants filed a motion for seeurity 
for costs, with supporting brief alleging that the plaintiff 
had brought and maintained these actions in bad faith 
and for vexatious and oppressive reasons, and offered evi- 
dence in support of that position. Defendants claimed that 
at the conclusion of the case these facts would be more 
apparent, and for that reason requested that plaintiff be 
ordered to post a seeurity bond. 

At a hearing on September 25, 1964, the court considered 
the evidence before it, found substantial basis to grant 
defendants! motion, and on October 2, 1964 an order was 
entered requiring plaintiff to post with the Clerk of the 
Court by October 8, 1964 a bond of $15,000. 

On February 2, 1965, defendants filed a motion for 
assessment of costs, including attorney fees and other ex- 





F GRESS 
REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRE 





10a 


penses, in which they again claimed that plaintiff had 
commenced and maintained these actions in bad faith, 
vexatiously, aud for the purpose of harassing defendants. 
Plaintiff's motion to dismiss defendants’ motion for 
assessment of extraordinary costs, by its nature and cir- 
cumstances in this case, raises two questions: 


First, does the district court have jurisdiction to enter- 
tain defendants’ motion, and 
Second, is there presently before the district court suffi- 


cient material to require a hearing on defendants’ mo- 
tion? 


Each of these questions must be answered in the affirma- 
tive. 


The first question is answered by the Cireuit Court of 
Appeals in its order of April 7, 1965, when it said at page 
9: 

“The District Court has jurisdiction to hear and 
determine both of the motions whieh were filed їп 
these actions. Title 18 U.S.C. 51990 and Rule 54 of 
the Federal Rules of Civil Procedure provide for the 
allowance of eosts. The District Judge will he re- 
quired upon hearing to determine what items are 


properly allowable for costs under the statutes and 
rules." 


The second question likewise must be answered in the 
affirmative, By order of the Sixth Cireuit Court of Appoals 
dated December 30, 1964, these actions were ordered to be 
dismissed with prejudice, subject to the payment “of all 
eourt costs’? by the plaintiff. 

Uncertain as to the effect of this language on the pend- 
ing motion for seeurity for costs, a petition for rehearing 
and clarification was submitted to the Court of Appeals, 
in which it was pointed out that petitioner (District Judge 
Noel P. Fox) had previously decided that attorney fees 
could he proper items of cost in certain eases. 

The petition sought a clarification of the term ‘eourt 
costs," recognizing that attorney fees might have been 


excluded as possible items of eost by the order of the Cir- 
euit Court of Appeals. 


lla 


The petition for rehearing was denied, but the order so 
denying stated that in using the term ‘court costs,” the 
Cireuit Court of Appeals had made no ruling on the ques- 
tion of whether or not attorney fees were properly assess- 
able in these cases. 

When this court determined that defendants’ motion for 
security for costs had sufficient merit to require posting 
of a bond, it decided that in this ease attorney fees could 
possibly һе items of eost. This decision was reached after 
eonsidering briefs and oral argument for both parties, 
and at that time plaintiff presented the same arguments 
relating to items properly awardable as costs. 

The cases cited in plaintiff's brief on this motion are 
either distinguishable or unopposed to the proposition that 
attorney fees are proper items of costs in certain extra- 
ordinary cases, 

Fleischer v. Paramount Pictures Corporation, 329 Е. 
9d 424 (CCA 2, 1964), in the excerpt quoted in plaintitf's 
brief (page 426 of 329 F. 2d) recognizes that attorney 
fees may be awarded in the exceptional case. 

Apple Growers Ass’n. v. Pelletti Fruit Co., 153 F.Supp. 
948, held that in exceptional cases the trial judge has 
discretion to award attorney fees as costs. 

Rolax v. Atl. Coast R. Line, 186 F. 2d 473, holds that 
attorney fees are not ordinarily items of assessment, but are 
more commonly so in equity actions. 

Warner v. Florida Bank & Trust Co., 160 F. 2d 766, in- 
volved trust remaindermen attempting to recover attorney 
fees as a matter of course in a ease in which they were 
litigatine their interests in the trust fund. The court 
merely stated that as a general rule adverse parties to 
litigation are required to pay their own attorney fees. The 
general rule is not disputed. Defendants strongly urge 
upon the court that the instant ease is au exceptional situa- 
tion which calls for the assessment of extraordinary costs. 

In re Joslyn, 224 F. 2d 223, was a bankruptey case in 
which costs were expressly governed by statute, and in 
Rosden v. Leuthold, 274 F. 2d 747, attorney fees were dis- 
allowed because the action was brought under the District 
of Columbia Code, which explicitly prohibited them. Like- 
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wise in Tabis v. Joy Musie, Ine., 204 F.Supp. 556, attorney 

fees were sought pursuant to statutory authority. 

Farmer v, Arabian American Oil Со, 379 U.S. 227, 13 
L.Ed. 2d 948 is distinguishable. It involves no claim of 
vexatious. oppressive, or bad faith conduct. It is an 
ordinary contract case involving questions of what is in- 
eluded in ordinary costs. However, it does set at rest the 
plaintiff's claim that before this court ean exercise its 
jurisdiction in determining costs the Clerk must first tax 
the eosts. 

Plaintiff also argues that this hearing is equivalent to 
un aetion for malieious prosecution and that plaintiff is 
therefore being deprived of a trial by jury. It is true that. 
many of the same elements as required in an action for 
malicious proseeution are essential to establish entitle- 
ment to an award of attorney fees. However, this does 
not automatically mean that plaintiff is being deprived of 
a right. The procedure for awarding of such items of 
costs is well established, and were plaintiff's argument 
to prevail, there would be no such thing as a motion for 
seeurity for eosts or for assessment of attorney fees and 
extraordinary costs, for in every such instance the party 
respondent would be able to assert that the proceedings 
were in fact an action for malicious prosecution and de- 
mand trial by jury. Such an argument is patently without 
merit, for even after a trial before a jury, in such a situa- 
tion, the trial judge alone must reach a decision as to the 
propriety of awarding attorney fees by considering all 
the faets which have been presented. 

Furthermore, on the facts of the present eases, this 
procedure is in accord with well-established principles. 
The motion was filed before plaintiff's first and second 
notions to dismiss, at a time when it was still expected 
that there would be a jury trial of these cases, at which 
proofs relied upon by defendants would presumably have 
developed. 

The jurisdiction of this court to conduct a hearing on 
the matter of assessment of costs is recognized in the 
order of the Sixth Cireuit Court of Appeals of April 9, 
1965, denying plaintiff's petition for writ of prohibition. 
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This court, of course, is bound to follow the governing law 
as set forth under the United States Code and the Federal 
Rules of Civil Procedure, as interpreted by decided case 
law. . 

Reviewing plaintiff's motion, the briefs of the respec- 
tive parties, all pleadings, all facts and cireumstances in 
these cases, all orders and opinions of the Sixth Circuit 
Court of Appeals and this court, all of which have been 
carefully and fully considered by me, the presiding judge, 
before whom oral arguments were presented this morning, 
I ean find no reason justifying a dismissal of defendants’ 
notion for assessment of extraordinary costs. 

Chief Judge W. Wallace Kent and Senior Judge Ray- 
mond W. Starr also reviewed and considered all matters 
in these cases prior to the oral arguments this morning, 
and they concur in this conclusion. 


Therefore, plaintiff’s motion to dismiss defendants’ mo- 
tion is hereby denied. 


Dated: April 19, 1965. 


(s) Noel P. Fox 
Distriet Judge 


We have read and concur in this opinion. 


(s) W. Wallaee Kent 
Chief Judge 


(s) Raymond W. Starr 
Senior Judge 
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APPENDIX B— RELATED DISTRICT 
COURT OPINIONS 


OPINION ON MOTION TO DISMISS 


UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 


DAN SMOOT, 
Plaintiff. 


vs. 


CIVIL ACTION NO. 4708 . 


THE LEAGUE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and 
FLORABELLE GROSVENOR, MARY FORCE, MARCOT POWER 
and SARA HARDY, jointly and severally, 

Dejendants. 


DAN SMOOT, 
Plaintiff, 


va. 


CIVIL ACTION NO. 4709 


LEACUE OF WOMEN VOTERS. GRAND TRAVERSE AREA OF 
MICHIGAN, ап association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, 
MARGOT POWER and MARY FORCE. jointly and severally, 

Dejendants. 


This suit was commenced in March of 1964, and because 
of the constitutional issues involved, every effort has been 
made to bring the case to an early trial. By order of the 
court, pretrial preparations were to have been completed 
by August 25, 1964. 

On October 2, 1964, after the court had set a trial date of 
October 14, and after counsel for defendants had gone to 
great expense in preparing for trial by enlisting as wit- 
nesses a number of individuals of national prominence, 
plaintiff moved to dismiss the case. Negotiations between 
counsel broke down when plaintiff refused to sign a state- 
ment of admission, apology and retraction, and plaintiff 
then submitted his motion to the discretion of the court. 

Rule 41(a)(2), Federal Rules of Civil Procedure, pro- 


lia 


vides for dismissal after service of an answer in a case 
only by order of the court. 

This matter is entirely within the discretion of the 
court. See 2B Barron & Holtzoff, Federal Practice and 
Procedure, $912, pp. 111-112. 

The Seventh Circuit сазе of Bolten v. General Motors, 
180 F. 2d 379, represented the lone example of the belief 
that the right to dismiss was absolute, the discretion of the 
court going only to the terms and conditions of dismissal. 

However, the Seventh Cireuit subsequently reversed 
itself in Grivas v. Parmelee Transportation Co., 207 F. 
2d 334, cert. denied 347 U.S. 913, 74 S.Ct. 477, 98 L.Ed. 
1069, where the court stated that the matter of dismissal 
is not a right, and the discretion of the court in a motion 
to dismiss goes both to whether or not the motion shall be 
granted, as well as to the terms and conditions. 


“Tt is never a pleasant task for a court of review 
to overrule a previous decision upon which litigants 
and the District Courts of the Circuit have a right to 
rely, but we have reached the conclusion that our 
interpretation as announced in the Bolten case was 
too broad and that this is the time to modify it. The 
unanimous view of other courts and textbook writers 
is that the allowanee of a motion to dismiss under 


Rule 41(a) (2) is not a matter of absolute right * * * *.? 
Id. at 336. 


See also Adney v. Mississippi Lime Со, 241 F. 2d 43. 

Finally, the reasoning in Churehward Int'l Steel Co. 
v. Carnegie Steel Co., 286 F. 158, is especially apropos. 
That was a patent case in which a motion to dismiss was 
denied. The Court said at Page 160: 


“Then, too, it seems that the publie has an interest 
in having the validity of a patent established where 
it ds seriously questioned, because what is embraced 
within the patent belongs to the public aud the patent 
itself is a grant by the public. The interest of the 
public appears to be greater in such controversies when 
they relate to manufactured products which are ex- 
tensively used. such as steel." (Emphasis supplied). 
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А fortiori, the interest of the publie in this case compels 
this court to a similar holding. To even attempt to say 
that publie interest in freedom of expression is less impor- 
tant than the publie interest in steel processes is a mis- 
conception of fundamental constitutionally protected rights. 

The exercise of judicial discretion in granting motions 
to dismiss is proper ‘‘unless the defendant would suffer 
some plain legal prejudiee other than the mere prospect 
of a second law suit." Cone v. West Virginia Pulp and 
Paper Co., 330 U.S. 212, 217, 67 S. Ct. 752, 91 L.Ed. 849. 

Familiarity with this ease shows indisputably that dis- 
missal at this stage would greatly prejudice defendants. 
They have been haled into court by a national figure, ac- 
cused of besmirching his name and professional reputa- 
tion, and made the subjeet of much publicity, since the 
eomplained of writiug is an integral part of the publie 
purpose for which defendants assert they are organized. 

Plaintiff elaims that he wishes only to vindieate his 
name (despite the fact that the suit was instituted for 
$1,000,000 in March of 1964, and has been desultorily 
prosecuted since then, neither of which is consistent with 
eagerness to cleanse one’s name of undesirable associa- 
tion), but ће circumstances of this сазе are such that de- 
fendants are now in the position equally of wishing to 
establish their good name. 

Defendants, as stated, have retained able counsel, who 
have pursued the matter extensively and diligently. ar- 
ranging for witnesses from Washington, D.C., New York, 
and Little Rock, Arkansas, to mention but a few — people 
of such importance that they have, defendants’ counsel 
asserts, rescheduled national commitments to be able to 
appear at this trial. It is doubtful that this array of 
witnesses could be again duplicated, which means that a 
dismissal at this stage clearly prejudices defendants. 

That such figures are willing to take part in this litiga- 
tion emphasizes the public concern for the issues which 
plaintiff has raised by his complaint. Plaintiff has re- 
fused to settle the case on the terms requested by defendants, 
which amounted to a complete exoneration of their activi- 
ties, and defendants now appear anxious to establish what 
plaintiff refuses to admit in settlement of the ease. 
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Plaintiff has challenged defendants to a day in court, 
and beeause of the nature of this case, plaintiff's refusal 
to settle, and defendants’ preparation, they are now en- 
titled to that day in court. 

The publie interest in this case is well defined, and in 
the сопсетп for that interest manifested in this court's 
written and oral opinions already entered in the case, I 
deny the motion to dismiss. 


Dated: October 18, 1964. 


Noel P. Fox, 
District Judge. 


I concur in the above opinion. 


Raymond W. Starr, 
Senior Judge. 


Certified as a true copy: 

Howard T. Ziel, Clerk, 

By: G. E. Laxink, 
Deputy Clerk. 


ОСТ. 13, 1964. 
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OPINION ON MOTION FOR JURY TRIAL AND 
MOTION FOR SECURITY FOR COSTS 


, UNITED STATES OF AMERICA К 
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 





DAN SMOOT, 
Plaintiff, 
vs. CIVIL ACTION NO. 4708 
THE LEAGUE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an associution affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and i 
FLORABELLE GROSVENOR, MARY FORCE, MARGOT POWER 
and SARA HARDY, jointly and severally. 
Defendants, 





DAN SMOOT. 
Plaintiff. 


vs. 


CIVIL ACTION NO. 4709 


LEAGUE OF WOMEN VOTERS, GRAND TRAVERSE AREA OF 
MICHIGAN, an association affiliated. with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN. a Michigan corporation, 
MARGOT POWER and MARY FORCE, jointly and severally, 

Defendants. 


Counsel for plaintiff in this case has failed to properly 
ae opposing counsel of plaintiff's demand for jury 
rial. 

Failure to serve a demand in proper form and within 
the time specified constitutes a waiver of jury trial. Rule 
85, Federal Rules of Civil Procedure. See 2B Barron & 
Holtzoff, Federal Practice and Procedure, $879. P. 54, 
and cases cited. 

Furthermore, ‘‘the waiver is complete even though in- 
advertent and unintended, and regardless of explanation 
or excuse.” See Barron & Holtzoff, supra, P. 55. and 
cases cited. 

, However, Rule 39(b) does provide for relief in situa- 
tions of this sort at the discretion of the Court, upon mo- 
tion by the waiving party. 

Thus, in this ease the Court is presented with a com- 
plete waiver of the right to jury trial and it is absolutely 
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within the diseretion of the Court to grant or deuy the 
motion requesting trial by jury. 

The preponderance of authority is against granting such 
a motion in the absence of niisunderstanding, Hargreaves 
v. Roxy Theatre, 1 F.R.D. 537, honest mistake, Supplies 
Ine. v. Aetna Casualty and Surety Co., 18 F.R.D. 226, оға 
коой faith attempt to comply with the rules, Rogers v. 
Montgomery Ward & Co., 26 F.Supp. 707, or unfamiliarity 
with the rules, Universal Picture Corp. v. Marsh, 36 F.Supp. 
241. 

None of these is present here; this was simple inadver- 
tence on the part of counsel, which has been held to he in- 
sufficient for relief from waiver. Polak v. Koninklijke 
Luchtvaart Maatschappij N.V. KLM Royal Dutch Air- 
lines Holland. 19 F.R.D. 87 (D.C. N.Y. 1956), and Wilson 
& Co. v. Ward, 1 F.R.D. 691. 

Finally, long delay iu applying for relief from waiver 
of trial by jury has influenced courts in the exercise of 
their discretion. See Barron & Holtzoff, supra, P. 75, 
and cases cited. 

Despite this mass of authority which would support a 
holding to the contrary, this Court, acting solely in its 
diseretion, and fully aware of the lack of support in the 
authorities cited, feels that the plaintiff should have the 
privilege of a jury, in view of the nature of the constitu- 
tional issues to be decided in the ease, A jury composed 
of twelve members of the community at large should de- 
eide whether or not the comments at issue in this suit are 
of a libelous nature, not a single trial judge. 

T, therefore, exercise my discretion in favor of the plain- 
tiff and grant the motion for jury trial. 

This Court at this time grants defendants’ motion re- 
questing security for costs, and sets the amount at 815,000. 

If the proofs show, as defendants’ counsel claimed at 
the hearing on the motion, that this suit was instituted for 
a vexatious purpose and defendants have been inhibited 
from speaking out since the date of the filing of the com- 
plaint in this action, then defendants will not be put to 
the additional burden of going to a foreign state to collect 
this obligation. 
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If the proofs do not support this claim, the only loss 
to plaintiff will be the costs of the bond, or the interest 
on the cash amount for a short period of time, either of 
whieh would be offset many times by a recovery of auy 
magnitude. 

Under these circumstances, and for the further rea- 
son that it is desirable that all matters in this ease be 
finally resolved in this forum, I feel that the granting of 
this motion is well justified. 


Dated: October 6, 1964. 


(s) Noel P. Fox, А 
Distriet Judge. 
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OPINION 


UNITED STATES OF AMERICA 
ІХ THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 


DAN SMOOT, 
Plaintiff, 
ve, CIVIL ACTION NO. 4708 


THE LEAGLE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and 
FLORABELLE GROSVENOR, MARY FORCE, MARGOT POWER 
and SARA HARDY, jointly and severally, 

Defendants. 


DAN SMOOT. 
Plaintif, 
ч. CIVIL ACTION NO. 4709 


LEAGUE OF WOMEN VOTERS, GRAND TRAVERSE AREA OF 
MICHIGAN, un association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, 
MARGOT POWER and MARY FORCE, jointly and severally, 

Defendants. 





This is a libel action brought by plaintiff, the featured 
commentator on a series of television programs dedicated 
to informing the public on topics of national concern, 
against defendant League, a non-profit organization, and 
some of its officers and members, devoted essentially to the 
same purposes. The subject matter of this action consists 
of material contained in the December 1963 Bu''etin of de- 
fendant League and in a letter of the same Gate to the 
editor of the local newspaper, each of which coztained al- 
legedly libelous remarks on plaintiff's preser-ation and 
the eontent of his program. 

At this time the Court is presented with :2е difficult 
task of setting a time for the trial of the ease, :n the face 
of burdens and obligations on the side of bo:h parties, 
which must be balanced in arriving at the decision. 





The action was commenced in March of 196+. claiming 
%500,000 damages. The Court issued an order «n May 18, 
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1964. directing the parties to complete all preparations for 
a pretrial eonferenee by August 25. 1964. On July 15, 1964, 
a hearing was held on objections to interrogatories, and 
on September 25, 1964, a hearing was held on defendants’ 
motion for security for costs and to deny a jury trial be- 
cause of failure to give notice of the demand therefor. Im- 
mediately following these matters, the pretrial was con- 
ducted, at which plaintiff's counsel notified the Court for 
the first time of arrangements for a vacation commencing 
in mid-October and terminating in late November. At the 
same time. he suggested to the Court that the case be tried 
some time after January 1, 1965. : 

The dominating concern for defendants in this matter 
is the effect which this action has on their exercise of free- 
dom of speech. The pendeney of this suit effectively stills 
the voice of the defendant League of Women Voters and 
its individual members. and this quite conceivably pre- 
venis the free interchange of ideas in the publie market- 
place. Not only is the Traverse City Branch of the League 
silenced pro tempore, but branches of the League all over 
the country will doubtless proceed haltingly in speaking 
out on politieal thories advanced by those of differing 
political persuasions. not to mention all those who are 
opposed to Mr. Smoot and his particular philosophy of 
government. The fact that this may or may not be oc- 
casioned unintentionally is of no import, for the practical 
result is that he and those of like mind are free to continue 
speaking out. while those opposed to that line of thought 
are not so at liberty until the question of libel here pre- 
sented is settled. 

The dangers inherent in this situation have long been 
recognized by the courts in this land. In the case of City 
of Chicago v. Tribune Co., 307 Ill. 595, 607, 129 Х.Е. 86, 
90 (1923) it was said: 


‘While in the early history of the struggle for 
freedom of speech the restrictions were enforced by 
criminal prosecutions, it is clear that a civil action 


is as great, if not a greater, restriction than a criminal 
prosecution.”’ 
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In the recent and widely publicized case of New York 
Times Co. v. Sullivan, 376 U.S. 254, 11 L. Ed. 2d 686, at- 
tention was once more focused on the commitment of the 
eourts to the protection of the right to freedom of expres- 
sion, no matter what form the suppression assumes. It is 
noteworthy that at Page 269, 11 L. Ed. 2d, at 700, the Court 
said: 


s... [L]ibel can claim no talismanie immunity 
from constitutional limitations. It must be measured 
by standards that satisfy the First Amendment." 


And in diseussing the effect of libel actions in this area 
the Court said at Page 278, 11 L. Ed. 2d, at 705: 


‘Whether or not a newspaper сап survive а suc- 
cession of such judgments, the pall of fear and timidity 
imposed upon those who would give voice to public 
criticism is an atmosphere in which the First Amend- 
ment freedoms cannot survive." (0? 


Thus. this problem must be considered ''against the 
background of a profound national commitment to the 
principle that debate on publie issues should be uninhibited, 
robust, and wide-open, . . ." New York Times Co. v. Sul- 
livan, supra, at 270, 11 L. Ed. 2d. at 701. 

In the mind of this Court, the case before it presents а 
striking example of the importance of this freedom and 
calls into play the very essence of the underlying reasons 
supporting it. Both parties here believe that they are dis- 
seminating the political opinion so essential to a fune- 
tional democracy. The need for such uninhibited oppor- 
tunity of conflicting opinion has been given expression 
since the debates which led to the creation of our Federal 
Constitution. 


“Let it be recollected, lastly, that the right of elect- 
ing the members of the government constitutes more 


—— a —— — — —— — —— —— — —— —— 

(1) [t is worth noting at this point that the judgment in the state court in the Times 
case was $500,000, the same amount requested іп the complaint in this action. 
How much more telling is the above quote in light uf the fact that Шеге we have not 
а prosperous newspaper corporation, but rather an impecunious organization which 
could not survive one, never mind a "succession of such judgments.” 


REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS 








| 
| 
| 
| 
| 
| 
| 





24a 


particularly the essence of a free and responsible gov- 
ernment. The value and efficacy of this right depends 
on the knowledge of the comparative merits and de- 
ierits of the candidates for publie trust. and on the 
equal freedom, consequently, of examining and dis- 
cussing these merits and demerits of the candidates 
respectively." Madison's Report on the Virginia Res- 
olutions, Elliot's Debates. Vol. IV. 585. (Emphasis 
supplied). 


The language quoted in the concurring opinion of Mr. 
Justice Goldberg in New York Times Co. v. Sullivan. supra. 
1х a contemporary account to the same effect. 376 U.S. 
254. 207, at 302.11 L.Ed. 24 656, 718. at 721: 


*" "[O]ue main function of the First Amendment 
is to ensure ample opportunity for the people to deter- 
mine and resolve publie issues. Where public matters 
are involved. the doubts should be resolved in favor 
of freedom of expression rather than against it." 
Douglas. the Right of the People (1958), p. 417. 


The extent to which this need is given deference ік shown 
hy the following: 


"It is of the utmost consequence that the people 
should diseuss the character and qualifications of 
candidates for their suffrages. The importance to 
the state and to society of such discussions i- so vast. 
aud the advantages derived are so great. that ther 
more than counterbalance the inconvenience of private 
persons whose conduct may be involved..." Coleman 
v. MacLennan, 78 Wan. 711, at 724. 98 P. 281. at 286 
(1908). 


Arrayed against these compelling reasons for an early 
trial, made more so by the approaching national elections 
and the need for an informed electorate, is the inconvenience 
which will be caused to plaintiff's counsel by forestalline 
a long-planned vacation. : l 

While it is the custom of the courts to accommodate 
attorneys at every opportunity in matters of this kind. as 
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indeed the Court has done on several occasions in this 
very ease, the faets before me regrettably do not admit 
of such an accommodation. 

Plaintiff's counsel indicates that he had no notion that 
the ease would be placed in the docket so quickly. How- 
ever, an examination of the transeript of the hearing on 
July 15 clearly reveals that this Court indieated to both 
counsel that its docket contained a number of open dates 
and that it was eager to get this case into a trial posture 
ах soon as possible. 

Despite this, and despite the order of this Court that 
the parties be prepared for pretrial by August 25. the 
case being subject to call at any time subsequent to pre- 
trial, the first notice to this Court of a rather extended 
acation was given at pretrial. Considered in this light, 
plaintiff's counsel had a duty at the time of the July 15, 
hearing to give notice to the Court of his plans, and failure 
to do so now bars objection on that ground. 

Even absent these clear evidences of intent to move the 
case on at any early date, the subject matter itself pro- 
vides reason enough for this decision. The convenience 
of attorneys is always subjeet to their role as representa- 
tives of the individuals whose rights are at issue. In the 
instant ease, where the determination of those rights in- 
volves a question of such paramount importance as frec- 
dom of expression, and where its exercise is effectively 
stifled until the outcome of the suit, this Court reluctantly 
denies the request to postpone the trial date, and hereby 
orders that this ease come on for trial on October 14. 1964. 

While there is a quantity of exhibits to be examined by 
the plaintiff, this should not present too great a burden, 
since it must be presumed that any commentator who speaks 
with authority, as Mr. Smoot does, has already investi- 
gated his topics somewhat thoroughly, and should he able 
to give able assistance to his counsel on these exhibits. 

For the reasons stated, I am issuing an order for trial 
pursuant to and concurrent with this opinion. 


Dated; September 28, 1964. 


(s) Noel P. Fox, 
District Judge. 
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APPENDIX C — CONSTITUTIONAL PRO- 


VISION. STATUTE. AND RULES INVOLVED 


Constitutional Provision Involved 


United States Constitution, Amendment I: 


**Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to as- 
senible, and to petition the Government for a redress 
of grievances.” 


Statute Involved 


28 U.S.C., Section 1920, 62 Stat. 955: 


“А judge or clerk of any court of the United 
States may tax as costs the following: 


(1) Fees of the clerk and marshal; 


(2) Fees of the court reporter for all or any part 
of the stenographie transcript necessarily ob- 
tained for use in the case; 


(3) Fees and disbursements for printing and wit- 
nesses; 


(4) Fees for exemplification and copies of papers 
necessarily obtained for use in the case: 


(5) Docket fees under section 1923 of this Title. 


“А bill of costs shall be filed in the case and, upon 
allowanee, included in the judgment or decree." 
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Rules Involved 


Federal Rules of Civil Procedure, Rule 41(a): 


**(1) Subject to the provisions of Rule 23(c), 
of Rule 66, and of any statute of the United States, an 
aetion may be dismissed by the plaintiff without order 
of court (i) by filing a notice of dismissal at any time 
before service by the adverse party of an answer or of 
a motion for summary judgment, whichever first oc- 
eurs, or (ii) by filing a stipulation of dismissal signed 
by all parties who have appeared in the action. Un- 
less otherwise stated in the notice of dismissal or 
stipulation, the dismissal is without prejudice, except 
that a notice of dismissal operates as an adjudication 
upon the merits when filed by a plaintiff who has 
once dismissed in any court of the United States or of 
any state an action based on or including the same 
claim. 

(2) Except as provided in paragraph (1) of 
this subdivision of this rule, an action shall not bo dis- 
missed at the plaintiff's instance save upon order of 
the court and upon such terms and conditions as the 
eourt deems proper. If a counterclaim has been plead- 
ed by a defendant prior to the serviee upon him of 
the plaintiff's motion to dismiss, the action shall not 
be dismissed against the defendant's objection unless 
the counterclaim ean remain pending for independent 
adjudication by the court. Unless otherwise specified 
in the order, a dismissal under this paragraph is with- 
out prejudice.” 


Federal Rules of Civil Procedure, Rule 54(d): 


“(4) Except when express provision therefor 
is made either in a statute of the United States or in 
these rules, eosts shall be allowed as of course to the 
prevailing party unless the court otherwise directs; 
but costs against the United States, its officers, and 
agencies shall be imposed only to the extent permitted 
by law. Costs may be taxed by the clerk on one day's 
notice. On motion served within 5 days thereafter, 
the action of the clerk may be reviewed by the court." 


REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS 


€ ——— € 


SSTYONOD ЛО АЯУЯЯ11 ‘NOISIAIG LdINDSÜNVH ян ЛО 580119417109 SIL WOW ачопаочачя 


жа ” 
Зоки JUDD. WARNER, NORCROSS & JUDD TELEPHONE 
CONRAD E. THORNQUIST 459-612) 
LAWSON E. BECKER MICHIGAN TRUST BUILDING AREA CODE 616 


LEONARD D. VERDIER, JR. 

PHIL R. JOHNSON GRAND RAPIDS, MICHIGAN 49502 
PLATT W. DOCKERY 

HAROLD S. SAWYER 

CONRAD A. BRADSHAW 4 

HAROLD F. SCHUMACHER 

PETER VAN DOMELEN March 14 > 1966 

J. M, NEATH, JR. 

CHARLES C. LUNDSTROM 

THOMAS R.WINQUIST 

PAUL K. GASTON 

JACK R. CLARY 

LEWIS A. ENGMAN d 
GEORGE L.WHITFIELD 

WALLGON G.KNACK 

THOMAS J. MCNAMARA 

CHARLES E, MCCALLUM 

WILLIAM 5. MOODY 

JEROME M. SMITH 





GEORGE 5. NORCROSS 
inn -13960 


Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Re: Smoot v. League of Women Voters, et al. 


Dear Barbara: 


Since I last corresponded with you in July, the 
Smoot v. League of Women Voters case was argued in the Court 
of Appeals for the Sixth Circuit. The Court of Appeals ruled 
against us, in effect ruling that a district judge does not, 
in a proper case, have the discretionary power to assess 
counsel fees and expenses as costs against a party who was 
found to have brought a libel action in bad faith, vexatiously 
and for an oppressive purpose. 


We are now seeking a final review of this question 
before the United States Supreme Court, having filed a peti- 
tion for certiorari on February 28. I am enclosing a copy 
of the petition for your information. 


Imust reiterate that we and the League appreciate 
the assistance which you gave us and your interest in the case. 
Ме do anticipate a successful outcome іп the long run, and I 
will continue to keep you advised. 


sihderely, 


es | 


Lewis A. Engman 
vn 
Enc. 
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Honorable Howard rv. Cannon 
United States Senate 
Washington, D. C. 20515 


Dear Senator Cannon: 


Your letter of April 22, 1904, addressed to the 
Congressional Liaison Officer, has been referred to me for 
reply. You have requested verification of the affidavit 
attached to your letter. 


i am enclosing a copy of a letter directed last 
summer to Senator Monroney, in which the Attorney General 
commented on some similar charges made at that time. 


Mr. Prussion was a confidential informant of the 
FBI from 1949 to 1958 during which time he supplied 
information of а security nature which remains as part 
Of the Department's confidential files and may not be 
publicly disclosed. He was discontinued in 195€ by 
the FBI as an informant and any opinions, comments, 
and activities on his part since tbat time have been 
undertaken on his own initiative and without the sanction 
of this Department. 


Very truly yours, 


EURKS “MARSHALL 
Assistant Attorney General 
Civil Rights Division 
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aces Senate 


Respectfully referred to 


Congressional ШЕЛІ іш reer 
Department of Justice 
Washington 25, D.C. 


{ would appreciate having а 
verification of the enclosed 
affidavit as soon as possible. 


Thank you very much. 
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AFFIDAVIT 


"C I, Karl Prussion, a former counterspy for the Federal Bureau of 
Investigation from 1947 to 1946, ёо hereby swear under oath and under penalty of 
perjury, that from the years 1954 through 1958 I attended five county committee 
meetings of the Communist Party cf Santa Clara County, California. (A county 
committee meeting of the Coramunist Party consists of one delegate representing 
each Communist cell in a county.) The meetings were held during the aforemen- 
tioned period in the following locations: 


The residence of Robert Lindsay, Communist, in San Jose, 
California, 1954; the residence of Mary Field, Comrnunist scction 
organizer, Palo Alto, California, 1955; іре residence of Isobel and 
Edwin Cerney, both Communists, Мемо Park, California, 1956; 
the residence of Gertrude Adler, Communist, Palo Alto, California, 
1957; the residence oi Karl Prussion, counterspy for the F.B.I., 
Los Altos, California, 1958; the residence of Муга White, Com- 
munist, Mountain View, California, 1959. 


I hereby further solemnly state that at each and every meeting 
as set forth above, one Ed Beck, Communist, who is presently secretary of the 
National Association for the Advancement of Colored People of San Mateo County, 
California, and a member of the Congress on Racial Equality (CORE), presented 
the directive from the district office of the Communist Party in San Francisco to 
the еШесі that: е 
ЧА Communists working within the framework of the 
NAACP are instructed to work for a change of the passive attitude 
of the NAACP toward а more militant, demonstrative, class strug- 
gie policy to be expreseed by sit-ins, demonstrations, marches and 
protests, for the purpose of transforming the NAACP into an organ- 
ization for the achievement of Communist objectives." 


I further swear and attest that at each and every one of the afore- 
mentioned meetings, one Reverend Martin Luther King was always set forth as 
the individual to whom Communists should look and raliy around in the Commu- 
nist struggle on the many racial issues, 


I hereby also state that Martin Luther King has either been a 


member of, or wittingly has accepted support from, over 60 Communist fronte, 
individuals, and/or organizations, which give aid to or espouse Communist causes. 


БР ҰЛЫ Аы, __ 
Subscribed and/jworn to before me this 


Af day of ‚ 1943. RECEIVED 


A 19) 2 e EEZ) 


INTERNAL SECURITY DIVISION 





My Commission Expires Sept. 37, һ% 


Abs, 
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July 31, 1963 


Honorable Peter Н, Dominick 
United States Senate 
Washington, D.C. 


Dear Senator: 


This is in response to your inquiry of the Federal 
Bureau of Investigation concerning the charges made at the 
hearings оп S. 1732 that the racial problems іп this 
country, particularly in the South, were created or are 
being exploited by the Communist Party. 


Based on ail available information from the FBI and 
other sources, we have no evidence that any of the top 
leaders of the major сіуі1 rights groups are Communists, 
or Communist controlled. This is true as to Dr. Martin 
Luther Eing, Jr., about whom particular accusations were 
made, ав well as other leaders. 


It ің naturali and inevitable that Communists have made 
efforts to infiltrate the civil rights groups aad to exploit 
the current racial situation. Іп view of the real injustices 
that exist and the resentment against then, these efforts 
have been remarkably unauccessful. 


I hope that this provides the information you were 
seeking. 


Sincerely, 


BURKE MARSHALL 
Assistant Attorney General 
Civii Rights Division 
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^"Jnitfea States Senate 


WASHINGTON, D.C. 


COMMITTEES: 
INTERIOR AND INSULAR AFFAIRS 
BANKING AND CURRENCY 
DISTRICT OF COLUMBIA 





July 26, 1963 


Mr. Burke Marshall 
Civil Rights Division 
Department of Justice 
Washington 25, D, C. 


Dear Mr. Marshall: 


There have been allegations made of late that the current 
civil rights demonstrations, which are occurring throughout 
the country, are Communist inspired. Тһе purpose of my 
inquiry is to ascertain the validity of these allegations, 


More specifically, have there been any findings which show 
that any of the leaders or the organizations themselves are 
Communist? Have any of the leaders been associated with 
known Communists? And, lastly, what degree, if any, has the 
Communist Party infiltrated the rank and file of these organi- 
zations and demonstrations? 


Your efforts in answering my inquiries will be sincerely 
appreciated. 


Sincerely, 
LER UIROS 


Peter H. Dominick 
United States Senator 


PHD: Imh 








22 August 1963 


Honorable Paul H. Douglas 
United States Senate 
V.ashington 25, D. C. 


Dear Senator Douglas: 


It was kind of you to think to send 
me a Copy of your letter to Philip Randolph. 
| think it very helpful, and coming from you, 
it will receive full attention. 


Sincerely, 


Burke Marshall 
Assistant Attomey General 
Civil Rights Division 








22 August 1963 


Honorable Paul H. Douglas 
United States Senate 
Washington 25, D. C. 


Deor Senator Douglas: 


It was kind of you fo think to send 
me a copy of your letter to Philip Randolph. 
| think it very helpful, and coming from you, 
it will receive full attention. 


Sincerely, 


Burke Marsholl 
Assistant Attorney General 
Civil Rights Division 
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(тед Фаіс Henate 


WASHINGTON, D.C. 


August 12, 1963 


Dear Mr. Marshall: 

I enclose а copy of а letter of 
details for the August 28th march, which I re- 
gard as essential, and which I sent to Mr. 
Randolph last Friday with eight copies to others 
who are assisting him. 


Warmest best wishes. 


Feithfully, Se 
— EN 


Paul H. Douglas 


Honorable Burke Marshall 

Assistant Attorney General d 2 

Department of Justice зе u AA 
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Ponor, Mr. Жоу Rectbar, Иг. James Formen, Rev. Martin lather King, 
Mo. Walger D. Pematzoy. 
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Honorable J. Howard idaendges 
United States Senate 
Washington 2°, D.C. 
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Attention: Jehn м, Kecek, Assistant 





Dear Senator Edacndgsons 





Thin is in reply to yeur referral of a letter 
fron МЕ. A, 0, Lester ef Westville, Oklahema, rfegasde 
in, alle ей viscenduct of United States Marshals at 
Oxford, Míssissippi. 















The ПерагФаеве has naie етсеу affort te 
deteraine whether there is апу senblante ef truth із 
the cbar cs of brutality by the Marshals, but we have 
been unable to find any evidence to substantiate then. 








AS yeu have requested, МЕ, Leater’s letter 
is herewith returned, 






Sincerely, 









BURKE MARSHALL 
Assistant Atterney General 
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30 April 1304 


HonoraLle ӛревваго 1. Holianc 
United States Senate 
washington 25, L. С, 


wear Cenatctor: 


This responuüs to your letter of April 25, 
1354, апа your recent inquiry as to the reasons 
five Florida counties were listed in my statement 
to the House Subcommittee on Appropriations last 
January. 


Thero aro two factors which have prompted 
the inclusion of these counties in the list given 
to the Committee, The first vas statistical. 
The following were the most recent registration 
statistics available to us at the time the list 
was compiled, The registration statistics are as 
of October 5, 1303 by the Florida Secretary of State 
and the population statistics are from the 1960 
Census report. 


Persons of Persons 

Yoting Age Registered Percentage 
Ww i7t3 1718 25,0 % 
N G46 LEZ 21.5 

(5 additional persons registered whose 

race is not óesignated) 
LZ 11713 2204 59.5 % 
N 12261 45С 3.9 


(30 additional persons registereó whose 
race is not Gesignated) 











« A * 


— | 

| 

Persons of Persons | 

Voting Age Registered Percentage | 

Lafayette Ww 1536 1751 114.01 % | 
N 152 0 0.0 | 


(3 additional persons registered whose 
race is not designated) 


Liberty k 1525 1979 129.81 % 
i 240 0 0.0 

(2 additional persons registered whose | 

race is not designated) | 





Union Ve 2880 1901 66.0 % | 
қ 1082 5 0.004 


in two of these counties no Negroes are registered 
to vote. The letter which you transmitted to me from officials 
in Flagler County indicated that the statistical picture 
there has substantially improved, with an additional 
112 Begroes registered. 


The second reason that the counties were included 
in my report to the Committee was that the United States 
Commission on Civil Rights listed all five counties as | 
among the one-hundred counties іп which the Commission 
found voting denials. 





| 

| 

| 

For these reasons these five counties were in- | 

cluded іп my report. I am glad to be informed of the | 

substantial increase in Negro registration in Flagler | 

County, but I regret that the officials of that | 

county did not have the benefit of reading the full 
Statement which I gave the House Subcommittee on 





— — aen е 


1/ One possible explanation of this discrepancy is | 
that the census statistics асе 1960 figures and the 
registration statistics are 1963 figures. 
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Appropriations. i believe the explanatory portions 
of that statement clear up the matter. This state- 
ment reads as followst 


COUNTIES ALLEGED TO DENY 
VOTING RIGHTS TO NEGROES 


Statistical and other information available 
to this Division indicated that there was reason 
to believe that in the counties and parishes 
listed below, Negroes may have been denied 
their voting rights because of discrimination 
by private individuals or public officials. Ід 
some of the counties listed, no investigation has 
yet been made by the Department {р determine 
whether this ig зо, or whether. if so. the 
Siscriminatory practices have ceased. Іп 
others, action has been taken, either by investi- 
gation, records analysis, negotiation, or 
litigation. Included are the 100 counties 
and parishes listed in table А of the report of Ж 
the Civil Rights Commission, Civil Ríghts 1963, 
in which denials of voting rights were found.... 


While the Department of Justice has made no formal 
investigation in any of these five counties, with the 
exception of а preliminary records inspection in Union 
County, the information which we had at the time the 
report was compiled suggested that investigation might 
be needed. With the exception of Flagler County, the 
statistics still indicate that, in the absence of some 
other explanation for the very low Negro registration, 
some inquiry into its causes may be appropriate and 
necessary in the future. 


Sincerely, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 
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April 23, 1963 ; 













>. | | ‚ Honorable Lister Hill 
| United States Senate 
Washington, D. Cc. 


Dear Senator Hill: 


2 Your letter of April 5 to the Attorney 
CLARAM Ж безеді and the enclosure from Governor Wallace 

2 complaining about the conduct of United States Attorney 
Be Vernol R. Jansen, Jr. of the Southern District of 

| mE Alabama, have been referred to me. 


We are able to find any violation of law 
. or legal ethics, or any other improprieties in the allega- , 
| tions contained in the telegram from Governor Wallace. 
| Sincerely, 
- - . Nicholas deB. Katzenbach 
J 2 Deputy Attorney General 
E | | cc Mr. Burke Marshall PA ; 
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21 March 1964 


Honorable Hubert H, Humphrey 
United States Senate 
Washington 25, D. C. 


Aims tp RRR ecce А 
Pr 


Dear Senator: 


Манн tope eiie 


Mr. Katzenbach sent to me your letter of March 
l6 with which you enclosed an inguiry from Professor 
Mills at Beloit College concerning Tougaloo College іп 
Mississippi = 


— —— — — — —— —— — — — — — 





The facts in Professor Milie's letter are 
accurate. There is presently pending before the 
Missiasippi Legisiature a bill to revoke the charter of 
Tougaloo. I have no doubt that it was introduced and was 
backed for the reasons suggested in Professor Mills's 
letter, that is, because Tougaloo is integrated and becanse 
some of its students and a few of its faculty текшеге have 
been involvad in civil rights demonstrations. 








There is nothing at present that the Department 
of Justice can do about this. 


We will follow this matter very closely. Tougaloo 
sennected with the United Churches of Christ, which 

has a good many resources. They are being advised by 
competent counsel. 
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At this time it is my information that there is 
at least a chance that the efforts to harass Tougaloo will 
die out by themselves. I think therefore that the dangers of 
focusing attention on the matter outweigh the advantages. 
If it appears that the Mississippi Legislature is going 
through with this, their action will be contested in court. 


іс there are any definite developments on this, 
I will let you know. 


I am returning the letter to you from Professor 
Mills. 


Very truly yours, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 


inclosure 
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ee ee == United Sulates Senate 


эзме, мо. COMMITTEE ON PORTIGN RELATIONS 


March 16, 1964 


Mr, Nicholas deB. Katzenbach 
Deputy Attorney General 
Departmen” of Justice 
Waslii:gto.., D. C. 


жо. NIC; 
15 there anything which I might do in this situation? 
Were you aware of these developments? Let me know if there 


is anything which I might do or how I might appropriately 
reply to Professor Mills. 


Many thanks, 
Sincerely yours, 


digan 


Hubert H, Humphrey 


Enclosure ^x 
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,Senator Hubert Humphrey 
Senate Office Building 

Washington, D C,  —— 
Me 


My Dear Senators B 





I аһола like to call your attention to a situation which 
ia very distrenainr to me and to a number of my colleagues here 
at Belo!t Crlle-e,.  Aeccrd:n- to ord recoi ved fron Кілгіншітрі 
а дефегі!пей еГГсг% is being launched in tle M"ississippi Stave 
legt'a'ntieo t des roy Teacalco OCrllege, А bli) has been intro- 
duced int: the Le-islature which would rovoke the instítution'a 
charter "in the public interest," 


Perhaps І should explain uy interes& and my source of inforna- 
tion. First, the President of Tougaloo cllege is Dr. A. D. 
Beittel. Dr. Beittel was for a number of yoara connected with 
Beloit College and was the Dean of its Chapel. Dr. Beittel resigned 
his post as Doan of the Chapel to take the Presidency of Touraloo, 
Second, Tougaloo is nn accredited four year liberal arta college 
connected with the United Churches of Christ. Third, Beloit nnd 
Touraloo are connected in no way but through ties of friendship 
and through common educational aims, In this regard at least two 
of our staff members, upon reaching retirement, have cone to 
Tougaloo to teach, 


The threat of charter revocation, which is more than a threat, 
atens fran the fact that Touraloo {а the only interrated college 
in the State, 


As I undersitend this last develcpnent it is but a step in 
a whole serica of eventa all of which kave had as their object tle 
harassment of the school an` its stoff nnd studonts, Just before 
this repealor was introduced, a resolution a:thorizing an investi- 
gation of the institution was introduced in the State Leginlnture, 
Before that shots have been fired on to the campus at nisht. Personnel 
of the collere driving into Jackson have been stopped tr cars in 
which at lenst sone of the persons were hooded, And there are other 
instancen of harassment. I understand that рт, 261%561 and the 
Corpor tion been under infuction for асте time not to engage in 
any activities, which would be permisaible in any othor part of the 
United States, tending to prerote integration of school or other 
facilities, 


That Тоцда` го seens to be ^ throat to the cublic officials of 
the State of Missinsipri is evidenced by a re: Lt, Gov. Carroll 
Gartin mide to the Jackson Exchanre Club оп Monday, February 17th, laste 
бот, Gartin decried Touraloo ns a place of "queers, quirks and quacks® 


Public Enrichment through Private Endowment 
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and insisted "sonet-inr has rot to be done about it." Not гал” даут 
thereafter Mr, “Willian !iornhew of the Wite Citizena! Counce. of 
Mississippi (who was in Beloit to snonk before our student brdy) stated 
-—nnd ho 8'ated t is in Beloit in the presence of members of our Collere 
staff—that the specific intent of the bil! was to renove Touvaloo s 
Corporatinn cherter hr thereby male each ‘irustee verarnally liable 

for асу dnrn-ce or other sutis browht arainst the College for its 
activity 1: civil ritta. 


An ғ nolitica) aclentiat and une v.u haa Boe ігезлісг in the 
field n^" сесті іні! nal lewethouph an a veragn wie oan rot qualify 
ec a. зр cru dp t eo SLeld by any reens-—I feel that this -(ve can not 
succeed lerally. Put, on the other hand, I am not sure that it is even 
attempte] with the idea that it will succeed, lerally. The object seena 
to be to farce the institution to use up ita slender financial resources 
in defending itself ап! to break the will to exist and to continue on 
as an educational enterprise. 


I ал deenly concerned about the situation both as an educator 
and ав a Christian. And, further, I ап сопоегтей about it as an 
American, I know that tlis situation ia not in the strict sense a 
federal matter nor one which the federal Legislature or its members 
can act unon directly. In writing to you I want to alert you to ite 
existence and urge you to do what you сап in any oapcoity to avert 
the consequenoes Which sean to be implicit in 1% 


As for aveocific datum, the bill is Senate Bill по. 1672, intro- 
duced by Senatora Dye, поза and Yarbrourh and was referred to the 
Cormitteo on the Judiciary. ItfW title is Ап Act to Reveal Chapter 
СССХУТІІ (318), General Laws of Mississippi 1871, same being entitled 
"An Act to Incorprrate the Trustees of Tougfaloo University." 





Very truly yours, 


l @ Inte dr 
К (енге , 
arnor P, Millas, Jr 
Associate Professor of Goverment 
Beloit College 
City Chairman 
Democratic Party of Wisconsin 
Beloit, Wisconsin 
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i6 April 1963 


Honorsbie Kenneth Б. Есатіпг 
United States Senate 


ғ 


-ashington 25, D. С. 
vear Senator xesting: 


In reply to your letter of April 15, 1 
em happy to furnish you the following information, | 


During the past three years the Department 
has established the principle that regardless of the 
form which о threat or intimidation takes, the Depart- 
ment is authorized to act to remedy the effect of the 
intimidation on Nepro citizens. Thus, economic 
sanctions such as evictions and the closing of the 
channels of trade have been held to be violations of | 
Section 1971(b). In addition, we have engaged in 
considerable negotiation and litigation to establish 
the principle that the use of the state criminal processes 
can likewise Бе э violation of Section 1971(b), and 
the state can be restrained fron proceeding with a 
trial or continued confinement until the matter hes 
been thrashed out fully and finally in the federal 
court. This principle was most recentiy utilized 
in Greenwood, Mississippi, where we were әріге to 
obtain the release of eight persons who had been 
found guilty of disorderiy conduct and had been 

sentenced to four months in jail and $200 fines each. 
As а result of action instituted by the United 
States, the City of Greenwood and Leflore County agreed 
to release these stucents pending а full hearing and 
final decision on the merits of the case in the United 
States District Court. Іп addition, we received 
assurance that there would be no further interference 
by the police with voter registration, 


Records 
Chrono 


Putzel 
Owen 




















2 


In several other instances in Mississippi and 
Ceorgin, we have been able to obtain dismissais of state 
charges and the return of bond money after having demon- 
strated that the arrests and convictions were for the 
purpose of interfering with the rights of Negroes in the 
area of registering to vote. 


In the Greeawood case, we have asked the court to 
heid that the right to register without interference 
includes the right peaceably toassembie and protest 
gtievances which arise out of efforta of Negroes to 
register. I expect that we will have а hearing on 
this question in Міяяізбісрі eariy next fail. 


At the present tine there is under consideration 
by the Court of Appeals for the Pifth Circuit the question 
of whether or not s school board can refuse to rehire a 
school teacher apart from any question of contract arrange- 
ments or of tenure if the refusal to rehire was for the 
purpose of interfering with the right to register to 
vote, Yn that case, the District Ccurt found against 
us and we took the appeal. If we axe successful, we nain- 
tain that an integral part of the relief includes re- 
employment and beck pay. 


In every singile instance that has been reported 
to me, we have investigated the matter as rapidly as humanly 
possible. These cases are difficult, however, for the 
reason that we are required to prove that the defendant's 
purpose was to interfere with registration and voting. 
This is not an easy burden. 


So far our investigation does not show that the 
recent events in Birminghem are related to registration 
and voting. 


If I can be of any further service to you, please 
iet me know. 


Sincerely yours, 


Rurke Marshall 
Assistant Attorney General 
Civil Rights Division 
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4JWARD V. LONG, MO. 
COMMITTEE ON THE JUDICIARY 


April 15, 1963 


Honorable Burke Marshall 
Assistant Attorney General 
Civil Rights Division 
Department of Justice 
JXashington 25, D. C. 

My dear Mr. Marshali: 

A number of my constituents have written to 
me in protest against the tactics being used to 
intimidate prospective Negro voters in Aiabama 
and Mississippi. 

I am deeply concerned about this situation and 
believe tnat every necessarv step should be taken 
oy the Federal government to protect the rights and 
safety of these citizens. I vould be grateful for 


a report from the Department on this matter. 


You cooperation, as always, is deeply appreciated. 


Very sincerely yours, 


әт — ⸗ б : К 
а — L ) же 











15 September 1964 


Bonorable John Stennis 
United States Senate 
Washington, D. C. 


Dear Senators 


This refers to your inquiry to me about our 
investigation of a complaint against Sheriff Albert 
C. Blair of Tate County, Mississippi, arising from 
an episode on July 17, 1964. 


We are not presently pursuing this matter beyond 
the preliminary investigation which has already been 
conducted. I think you should be aware, however, 
that in my view we nevertheless have a continuing 
obligation to follow developments closely in Tate 
County for three reasons: (1) none of the 2,989 
Negroes over 21 is registered; (2) our information 
is that there exists a high level of fear as to the 
reaction of locals, officials, and private citizens 
should Negroes apply to vote; and (3) we have received 
complaints that Sheriff Blair and other law enforce- 
ment officers have followed voter registration workers 
in the county, for no apparent reason, but with the effect 
of intimidating local Negroes. 


Very truly yours, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 
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Honozabie Warren б. Magnuson 


United States Senate 
Washington, D.C. 


Dear Senator: 


This із ів cespense to your inguiry of the Pedersl 
Bureau of Investigation conctorning the charges made at the 
hearings on 5. 12732 that the racial problems im this 
Country, particulariy in the South, were created or are 
being exploited by the Communiat Party. 


Based on 911 avaiiabie information from the FBI and 
other sourcea, we have no evidence that any of the top 
feaders of the major civii sights groups are Conauniats, 
ос Connunist controlled. This is true ав to Dr. Mastin 
Luther Xing, Jr., about whom psrtíicular accusations were 
паде, аз well es other leaders. 


It is maturai and inevitable that Communists have uade 
efforts to infilteate the civil rights groups and to explicit 
the current racial situation. Іп view of the real injustices 
that exiat and the resentment against then, these ef forte 
have been remarkably unsuccessful. 


I hope that this provides the infornation you were 
seeking. 


Sincegely, 


Attorney General 
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22 October 1964 


Honorable Russell Long 
United States Senate 
Washington, D. C. 


Dear Senator: 


Your letter to the Attorney General enclosing a 
copy of the Dan Smoot Report concerning alleged 
Communist influence in the civil rights movement has 
been referred to me for reply. May I apologize for the 
delay in this reply; your letter was attached by staple 
to some other correspondence, and filed away. It Пав 
just been brought to my attention. 


In July of 1963, the Attorney General made the 
following statements in answer to a similar request for informa- 
tion from the Honorable А, S. Mike Monroney. 


"Based on all available information from 
the FBI and other sources, we have no evidence 
that any of the top leaders of the major civil 
rights groups are Communists, or Communist con- 
trolled. This is true as to Dr. Martin Luther 
King, jr., about whom particular accusations 
were made, as well as other leaders. 


"It is natural and inevitable that 
Communists have made efforts to infiltrate 
the civil rights groups and to exploit the 
current racial situation. Іп view of the real 
injustices that exist and the resentment against 
them, these efforts have been remarkably unsuccess- 
ful." 
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2 
I know of no further information to the contrary. 


Again, please accept my regrets at this delay in 
response, 


Sincerely, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 
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REMARKS 
This was attached to the material 
concerning Mr. Engman!s problem (the 
Dan Smoot suit against the League of 
Women Voters), Do you want me to do 


anything further with it? 
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Nick: 


Friday we received the attached 
letter from Senator Long inquiring 
about Communist infiltration in the 
civil rights movement. I do not 
find it an easy letter to answer and 
believe it might better be handled 
by Burke Marshall's office. You 
will note, however, I have attached 
a rough draft with some language 
that might be useful. 


Mik? 


Walt 


ај 





FROM ASSISTANT ATTORNEY GENERAL 


INTERNAL SECURITY DIVISION 








DRAFT LETTER TO SENATOR RUSSELL LONG 


Dear Senator Long: 

Your letter of July 28, 1964 to the Attorney General 
enclosing a copy of the Dan Smoot Report concerning alleged 
Communist influence in the civil rights movement has been 
referred to me for reply. 

The Justice Department has for a number of years been 
interested in all aspects of the activities of members of the 
Communist Party, including their infiltration into various 
segments of American life. The Federal Bureau of Investigation 
as you know, has developed an excellent coverage oi the Communist 
movement in this country and is continually submitting reports to 
this Department on the activities of the various branches of the 
Darty. 

we have undertaken criminal proceedings against the 
Communist rarty and its two top level officers under the pro- 
visions of the Internal Security Act and these proceedings are 
still in the process of litigation before the Federal courts; 
additionally, we have instituted and successfully concluded 
membership proceedings before the Subversive Activities Control 
Board against a large number of the Party's national leaders. 
For further details in this regard there is attached a statement 
entitled, Steps Taken by the Department of Justice to Enforce 


the Provisions of the Internal Security Act in Accordance With 


the Decision of the Supreme Court in the Communist Party Case. 





—— 

In keeping with our policy to take action where and when 
it is legally feasible to do so, I might note that several years 
ago two civil rights leaders, Carl Braden and Frank Wilkinson, 
were prosecuted for contempt of Congress and their convictions 
were upheld by the Supreme Court, However, there is no law 
preventing a Communist Party member from participating in civil 
rights matters or from joining such civil rights groups as he may 
choose, 

The FBI nonetheless has in the course of its investi gative 

work been constantly alert to developing information regarding 
the activities of Communists in civil rights affairs. On 
July 10, 1964 the Director оі the Bureau announced at the opening 
of its Field Office in Jackson, Mississippi that fifty additional 
agents had been sent to that state within the prior week bringing 
the total number of agents investigating possible violations of 
Federal law within Mississippi to one hundred and fifty-three, 
On July 21, 1964 President Johnson announced that he had œ dered 
the FBI to investigate the racial demonstrations in New York City 
to see if there is any evidence of violations of Federal law and 
to keep State and Municipal agencies, responsible for local law 


and order, apprised of pertinent developments resulting from its 


investigation. 











The Communist Party in carrying out its program of 
attempting to infiltrate all segments of American life has 
always regarded the civil rights movement as a special target 
for penetration and exploitation. Although its efforts at 
times have had no significant effect, we nonetheless have been 
constantly alerted to this potential danger. The extent of 
Communist ma rticipation and infiltration has been a matter of 
unceasing concern and endeavor on our үр гі for we recognize 
that the ultimate success of the civil rights movement and the 
effective enforcement of the recent legislation demand a complete 
absence of Communist influence, Accordingly, we are striving 
constantly to determine the degree of influence and participation 
on the part of Communists in civil rights affairs and to initiate 
appropriate action looking towards its complete eradication. 
This is particularly true in situations in which rioting, violence 
or other disorders have occurred, The FBI will continue its 
investigation of Communist activities in this area and will 
endeavor to develop evidence of possible violations of Federal 
law. 

The enclosure to your letter is returned herewith. 


sincerely, 


J. WALTER YEAGLEY 
Assistant Attorney General 











STEPS TAKEN BY THE DEPARTMENT OF JUSTICE TO ENFORCE THE PROVISIONS 
OF THE INTERNAL SECURITY ACT IN ACCORDANCE WITH THE DECISION OF THE 
SUPREME COURT IN THE COMMUNIST PARTY CASE 


Following ten and one-half years of litigation the Supreme Court on June 5, 
1961 upheld the constitutionality of an order of the Subversive Activities Control 
Board which found the Communist Party to be substantially directed, dominated and 
controlled by the Soviet Union and required to register with the Attorney General 
as a Communist-action organization pursuant to the provisions of the Internal 
Security Act of 1950. The order of the Board became final on October 20, 1961. 


Under the law the Communist Party was required to register with the 
Attorney General within 30 days after the order became final and to file а 
registration statement containing the names and addresses of its officers and 
members at any time during the preceding year. The Party was also required to 
furnish a complete accounting of its finances and to líst all printing presses 
in possession or control of the Party. When the Party refused to register by 
November 20, 1961, as required by the law, evidence was presented to a grand jury 
in the District of Columbia and on December 1, 1961, the Communist Party was 
indicted оп 12 counts, including one count for each of the 11 days it had failed 
to register and a count for its failure to file a registration statement. The 
maximum penalty on conviction of the organization for failing to register is a 
fine up to $10,000 on each count of the indictment. The Party entered a not 
guilty plea. Trial of the case began December 11, 1962 and the jury оп 
December 17 returned a verdict of guilty on all counts. Тһе Court on the same 
day sentenced the Party to pay a fine of $120,000. The Party appealed and 
argument before the Court of Appeals for the District of Columbia was heard 
June 25, 1963. The Court on December 17, 1963 reversed this conviction on the 
grounds that the officers of the Party who should have signed the registration 
forms could avail themselves of the privilege of self-incrimination. The Court 
further held that the Government had the burden of proof to show that a volunteer 
to register the Party was available. The case was to be remanded for a new trial 
if the Government requests it. On January 21, 1964 the Government filed a 
petition seeking a reconsideration of the decision by the full bench of the Court 
of Appeals which was denied on February 21, 1964, The Department of Justice 
filed with the Supreme Court a petition for certiorari to review the decision 
of the Court of Appeals and the Supreme Court on June 8, 1964, denied the appli- 
cation for certiorari. Тһе Department has under study proceeding with а new 
trial against the Party in accordance with the decision of the Court of Appeals. 


The Act provides that upon failure of the organization to register, certain 
officers must register for the organization within ten days after such default. 
Thus the officers of the Party who were responsible for effecting its registration 
were required to comply on or before November 30 which they did not do, thereby 
rendering themselves subject to the criminal liability of the Act. The default 
of both the Party and the officers imposed a duty upon current members of the 
Party to register themselves on or before December 20, 1961. No member has yet 
registered with the Department of Justice. 


On January 24, 1962 the Department of Justice began the presentation of evi- 
dence of violations under the Act to an investigative grand jury in the District 
of Columbia. Оп March 15, 1962, this grand jury returned separate indictments 
against Gus Hall, General Secretary, and Benjamin J. Davis, National Secretary, 
for failing to register with the Attorney General for and on behalf of the Com- 














.8t Party, USA. Each indictment contained five counts charging failure to 

sgister and one count charging failure to file a registration statement.  Pur- 
suant to warrants issued on these indictments, Hall and Davis were arrested in 
New York, New York, on March 15. Upon furnishing bail in the amount of $5,000 
each as fixed by the Court they were released. They entered pleas of not guilty 
to the indíctments on March 30, 1962 and were continued on bail, Each defendant, 
if convicted, would be liable to imprisonment up to five years and fines up to 
$10,000 on each count of the indíctments, On September 25, 1963 the Court con- 
solidated the Hall and Davis cases and postponed the date for their trial until 
the Court of Appeals for the District of Columbia decided the Communist Party 
сазе, 


Section 10(1) of the Act makes it unlawful for any organization against which 
there is a final order of the Board to register, or any persons acting for or on 
behalf of such an organization, to disseminate through the mails or in interstate 
or foreign commerce any publication unless it is plainly marked as being dissem- 
inated by a Communist organization. Political Affairs, a Communist Party maga- 
zine, began to describe itself on its masthead as "A Theoretical Organ of the 
Communist Party, USA" as a result of testimony of a number of witnesses called 
before the Grand Jury in early 1962. It continues to carry that label. Тһе Worker, 
the East Coast Communist Party newspaper, at the time the Grand Jury proceedings 
were in progress, described itself as a paper "which reflects the viewpoint of the 
Communist Party on the urgent and fundamental issues of the day and on fundamental 
socialist aims." Continuing review and evaluation of information received from 
the FBI is being made to determine if organizations or individuals are dissemin- 
&tíng publications on behalf of the Party without appropriate labeling in violation 
of this section. 


Before а criminal action against an individual member of the Communist Party 
for failing to register can be brought, it is necessary to obtain an order of the 
Subversive Activities Control Board, after a hearing, determining such individual 
to be a member of the Party and as such required to register. Оп Мау 21, 1962, the 
Attorney General filed separate petitions with the Subversive Activities Control 
Board against ten persons for a determination that they are Communist Party mem- 
bers and as such are required to register. All of these individuals were elected 
to the Communist Party National Committee at its last convention held December 1959. 
They are: William L. Patterson, Chairman of the New York State District Committee; 
Arnold Samuel Johnson, National Legislative Director; Betty Gannett Tormey, William 
Albertson, Miriam Friedlander and Louis Weinstock, New York State Committee mem- 
bers, all of New York City; Albert J. Lima, Oakland, California, Chairman of the 
Northern California District; Roscoe Quincy Proctor, Berkeley, California, member 
of the Northern California District Committee; Dorothy Healey, Los Angeles, Calif- 
ornia, Southern California District Chairmen; and Burt Gale Nelson, Seattle, 
Northwest District Chairman, Оп December 6, 1962, four petitions were filed with 
the Board for orders requiring the registration of Claude Mack Lightfoot, Vice- 
Chairman of the National Committee of the Party; Samuel Krass Davis, National 
Committee member and Editor of the Mid-West edition of The Worker; Flora Hall, 
National Committee member and Labor Section official of Southern California Dis- 
trict; and Samuel Kushner, National Committee member and Los Angeles Editor of 
the Peoples World. Hearings on these fourteen petitions have been completed and 
the Board issued orders in all cases requiring the respondents to register. All 
of these respondents filed appeals from the Board orders with the Court of Appeals 
for the District of Columbia. By stipulation approved by the Court, the decision 
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ле cases of Albertson and Proctor which were argued before the Court would 
. dispositive of the other appeals filed with the Court. Оп April 23, 1964, the 
court of Appeals affirmed the order of the Board requiring Albertson and Proctor 
to register as members of the Communist Party. 


Six additional petitions for Board orders requiring registration were filed 
on April 11, 1963, against Mildred McAdory Edelman; Irving Potash; William Wolf 
Weinstone; Mortimer Daniel Rubin; Thomas Nabried; and George Aloysius Meyers, all 
National Committee members. The Board, on December 4, 1963, issued orders in all 
of these cases requiring the registration of the respondents. The appeals from 
these orders filed with the Court of Appeals were by stipulation to abide the 
decisions in the Albertson and Proctor cases which affirmed the Board orders. 


On June 13, 1963 seven petitions were filed with the Board for orders re- 
quiring the registration of the following Communist Party functionaries: John 
Stanford, Executive Secretary Texas Communist Party; Benjamin Dobbs, National 
Committeeman from Southern California District; William Cottle Taylor, Southern 
California District leader; Aaron Libson, District Youth Secretary Eastern 
Pennsylvania District; James Tormey, National Committeeman New York District; 
Lionel Libson, National Youth Commission; and Frances Gabow, Organizational 
Secretary Eastern Pennsylvania District of the Party. After hearing testimony 
the Board on December 20, 1963 issued orders requiring the registration of John 
Stanford, Benjamin Dobbs, William Cottle Taylor, Aaron Libson, and Frances Gabow. 
On May 21, 1964, an order was entered by the Board requiring the registration of 
Lionel Líbson, The taking of testimony in the James Tormey hearing was completed 
on May 15, 1964. Appeals filed by the respondents Dobbs, Taylor, Gabow, Stanford, 
and Aaron Libson were by stipulation governed by the Albertson and Proctor deci- 
sions which affirmed the orders of the Board. 


Section 6 of the Act, among other things, makes it unlawful for a member of 
the Communist Party to use or attempt to use a United States passport. The 
Secretary of State revoked the passports of Elizabeth Gurley Flynn, National 
Chairman of the Party and Herbert Aptheker, National Committeeman and former 
Editor of the Party's self-described theoretical organ Political Affairs. Sep- 
arate actions were brought by the individuals in the District Court for the Dis- 
trict of Columbia to test the constitutionality of Section 6 of the Act. A 
three-judge Court sustained the government's action and held that the travel 
restriction was & legitimate exercise of Congressional authority to regulate the 
travel of Communist Party members based on the legislative determination that 
such travel was inimical and dangerous to the security of the United States. The 
Flynn-Aptheker petition for review of this decision by the Supreme Court мав 
granted and argument was heard by the Supreme Court on April 21, 1964, Тһе 
Supreme Court on June 22, 1964 by а 6-3 vote, ruled that Section 6 of the Act was 
unconstitutional. The Department of Justice now has this decision under study 
in an effort to determine whether amendatory legislation is feasible. 





Section 5 of the Act makes it unlawful for а member of the Communist Party to 
engage in any employment in any defense facility. On May 21, 1963 a Federal Grand 
Jury in Seattle, Washington, returned an indictment against Eugene Frank Robel 
charging him with engaging in employment in a defense facility while maintaining 
membership in the Communist Party.  Robel was arraigned on June 7, 1963, entered 
а not guilty plea and was released on his own recognizance. Pre-trial motions 
were argued on October 21, 1963, and proceedings have been stayed by the Court 
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4ing the decision of the Supreme Court in the Flynn-Aptheker passport case. 


On October 30, 1963, Zena Druckman was indicted by a Federal Grand Jury in 
San Francisco, California, on a two-count indictment charging her with (1) applying 
for a passport while maintaining membership ín the CP, USA, and (2) making a false 
statement in her application when she stated she was not then, nor had she been, a 
member of the Communist Party іп the past 12 months. She was arrested the same 
day and is presently at liberty on $1,000 bond. No date has as yet been set for 
trial. 


A Federal grand jury in Brooklyn, New York, indicted Hyman Seigel on 
February 13, 1964 on the charge that he used his passport while maintaining 
membership in the Communist Party.  Seigel used his passport to effect his re- 
entry into the United States upon his return from a trip to Russia and other 
European countries. No date has been set for trial. 


Ten additional petitions were filed with the Board on November 19, 1963, 
for orders requiring the registration of the following Communist Party leaders: 
Daniel Lieber Queen, Communist Party National Committee member and youth leader 
of the Northern Illinoís District; Michael Saunders, Chairman of the Communist 
Party Teamsters' Commission; Betty Mae Smith, member of the Communist Party 
Minnesota-Dakotas District Board; Ralph William Taylor, Chairman of the Com- 
munist Party Minnesota-Dakotas District Committee; Marvin Joel Markman, 
Communist Party Youth Coordinator for New York State; Meyer Jacob Stein, member 
Communist Party Youth Commission of New York State; Donald Andrew Hamerquist 
and Milford Adolf Sutherland, members Communist Party Northwest District 
Committee; Norman Haaland, member Communist Party National Committee for 
Oregon District; and Benjamin Gerald Jacobson, member of Communist Party Oregon 
District Board. Hearings for the taking of testimony on the Smith and Taylor 
petitions were completed in St. Paul, Minnesota on March 17, 1964; and on May 1, 
1964, the Board issued orders requiring that Smith and Taylor register pursuant 
to the Act. Hearings on the Markman and Stein petitions were completed in New 
York, New York on April 10, 1964; and on July 2, 1964 the Hearing Examiner re- 
commended to the Board that orders issue requiring the registration of Markman 
and Stein. On April 10, 1964 the hearings on the Jacobson and Haaland petitions 
were completed in Portland, Oregon and on the Hamerquist and Sutherland petitions 
in Tacoma, Washington on April 18, 1964. Тһе Queen hearing was concluded іп 
Chicago, Illinois on May 27, 1964. The Board has not yet made any decision in 
these cases. Тһе Saunders hearing has been continued until July 27, 1964. 
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WASHINGTON, D. C. 


July 28, 1964 


The Honorable Robert F. Kennedy 


The Attorney General of the United States 
Washinston, D. C. 


Dear Mr. Attorney General: 


Recently, my office has been receiving a considerable 
amount of mail such as the enclosed copy of {һе /Dan Smoot 
Report, This mail indicates a growing concern for alleged 
communist influence in the "civil rights" movement. 


In much of this correspondence there appears to be an 
undercurrent of fear and resentment in the belief that the 
Justice Department is not concerned with this threat and that 
the Department's failure to speak out against communist 
influence in these matters has the effect, though unintended, 
of aiding and abetting the communist cause, 


In order to assist me in corresponding with my 
constituents on this subject in an informed manner, I should 
appreciate having from youa statement of some sort indicating 
what efforts the Department has made and is making to under- 
mine whatever communist or subversive influence there is in 
the "civil rights" movement. I shall look forward to hearing 
from you on this matter in the near future, 


With best wishes, Iam 


Sincerely yours, 
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DAN SMOOT 


COMMUNISM IN THE CIVIL RIGHTS MOVEMENT 


Os May 20, 1964, Leo Pfeffer (general counsel of the American Jewish Congress) announced 
in New York that civil rights and religious organizations have arranged for 60 volunteer lawyers 
to spend at least two weeks without pay in southern states this summer, to defend civil rights 
demonstrators who may be charged with violations of local and state laws. The other "civil rights 
and religious organizations" joining the American Jewish Congress are the National Council of 
Churches, the Congress of Racial Equality, the National Association for the Advancement of 
Colored People, the American Civil Liberties Union, the American Jewish Committee, and the 
Student Non-Violent Coordinating Committee.” 


What motivates these people who stir cauldrons of violence and issue calls for lawless insur- 
rection? Some of them, no doubt, think they are doing what is right, though it is difficult to 
understand how anyone could think so. It is obvious, however, that some are being manipulated 
by sinister forces to do the job of the communist party: to tear American society apart and destroy 
constitutional government. 


On August 25, 1963, Attorney General Robert F. Kennedy, testifying before the Senate Com- 
merce Committee, denied that there is significant communist influence in the civil rights move- 
ment. Не said FBI investigations had produced "no evidence that апу... leaders of major civil 
rights groups are communists ог communist-controlled.”® On January 29, 1964, FBI Director J. 
Edgar Hoover, testifying before the House Appropriations Subcommittee, said that communist 
influence in the civil rights movement is “vitally important." Who is telling the truth: FBI 
Director J. Edgar Hoover, or Attorney General Robert F. Kennedy? One of them is bound to be 
wrong, since they contradict each other. 


Most of Mr. Hoover's important testimony — in which, obviously, he gave names and other spe- 
cifics about communists who control, or manipulate, civil rights groups — was "off the record," 
and may never be made public, certainly not as long as Robert F. Kennedy or anyone like him is 
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Attorney General (the m ome being 
above Mr. Hoover in the chain of command). 
There is enough evidence from other sources, how- 
ever, to prove that the major civil rights groups 
are virtually controlled by communists or by per- 
sons so closely associated with communist activ- 
ities and so thoroughly sympathetic with the ob- 
jectives of communism, that their non-member- 
ship in the communist party is of no importance. 


NAACP 


The National Association for the Advancement 
of Colored People is the primary civil rights group 
— connected with all the others through inter- 
locking directorates. The NAACP was founded in 
New York City, May 30, 1909, at a meeting of 55 
prominent "liberals and socialists,” mostly white.“ 
The first five top officials of the NAACP were 
well-known socialists: Dr. Henry Moskowitz, Os- 
wald Garrison Villard, Mary Ovington White, 
William English Walling, and Dr. W. E. B. Du- 
Bois. DuBois was the only negro in the group.” 
He later became a militant communist, but re- 
mained an official of the NAACP until his death 
(when he was mourned by communists every- 
where) ."? 


In 1920, the New York State Legislative Com- 
mittee Investigating Seditious Activities, branded 
the NAACP a subversive organization, interlocked 
with several other socialist organizations, includ- 
ing the socialist party.'^ 


In 1922, several communists (William Z. Foster, 
Scott Nearing, Robert W. Dunn, Benjamin Git- 
low, Clarina Michelson) participated with social- 
ists (Norman M. Thomas, Roger N. Baldwin, 
Morris L. Ernst, Freda Kirchwey, Lewis S. Gan- 
nett) in founding and staffing the American Fund 
for Public Service (commonly called the Garland 
Fund). This tax-exempt foundation was a 
major source of money for communist organiza- 
tions, publications, and fronts. Throughout the 
1920's and 1930's, the Garland Fund gave and 
lent huge sums of money to the NAACP; ? but 
communists did not initiate efforts to infiltrate and 





control the «б. until 1936. By 1956,¢at -. 
least 77 top officials of the NAACP were known, 
to agencies of the federal government as persons: 
who participated in communist or pro-communist 
activities." Неге аге a few NAACP officials 
known to have communist-front records: 

Roy Wilkins 
NAACP) 


Arthur B. Spingarn (president of NAACP) 


(national administrator of 


Allan Knight Chalmers (listed in 1956 as na- 
tional treasurer of NAACP) 


Channing Tobias (head of the department 
of international justice and goodwill of the Na- 
tional Council of Churches) 


A. Philip Randolph (vice president of the AFL- 
CIO, leader of the August, 1963, March on Wash- 
ington) 


Eric Johnston (deceased, former motion pic- 
ture Czar, member of the Council on Foreign 
Relations) 


Dr. Robert C. Weaver (vice president of 
NAACP, now Administrator of the Federal Hous- 
ing and Home Finance Agency) 


Lewis S. Gannett (retired editor of The New 
York Herald-Tribune) 


Norman Cousins (editor of The Saturday Re- 
view, member of the Council on Foreign Rela- 
tions) 


Dr. Ralph Bunche (Under Secretary General 
of the United Nations) 


Alfred Baker Lewis (insurance executive, 
former official of the socialist party, Committee 
on Political Education of the AFL-CIO) 


Earl B. Dickerson (founder of the American 
Legion, past president of the American Bar As- 
sociation and of the National Lawyers Guild) 


Lloyd K. Garrison (vice-chairman of the Amer- 
ican Civil Liberties Union, past president of the 
National Urban League, various government 
positions in the Roosevelt administration) 


Morris L. Ernst (member of the Board of Di- 
rectors of the American Civil Liberties Union, 
various positions in the Roosevelt and Truman 
administrations) 


Thurgood Marshall (chief counsel of NAACP 
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.uniil appointed a federal па President Ken- 
nedy) ^" 


" For many years, Walter White held the top 
position in the NAACP that Roy Wilkins now 
holds. White (who had a communist-front rec- 
ога)" often made anti-communist statements, for 
public relations purposes. Manning Johnson (a 
negro who was for years a communist party offi- 
cial) testified in 1957 concerning Walter White 
and the NAACP. Johnson said: 


“Basically, Walter White was never against the 
Communists, because he joined with them in 
numerous Communist front movements . . . . 
while at the same time the Communists were 
actively infiltrating the organization from be- 
low . 


"Let us examine . . . some of these people 
who have been in the driver's seat in the NAACP. 
You have this peculiar combination. You have 
Negroes. You have white philanthropists. You 
have Communists, fellow-travelers, some egg- 
heads, and idealists, and people who do not 
know what they want, combined with Socialists, 
and Trotskyites. The people most influential are 
the Socialistic elements inside the Executive 
Board of the NAACP. They are the ones who 
are screaming against the Communists, because 
they want to control the Negro movement for 
themselves . . . . So, it is a family quarrel be- 
tween the Socialists, the Social-Democrats, the 
Trotskyites and the Communists — all of whom 
are concentrated іп the organization itself .... 


"But there is one thing they all have in com- 
mon, and that is that their programs and policies 
are based upon the teachings of Karl Marx. The 
only difference between the Social-Democrats, the 
Communists and the Trotskyites, basically, is 
the question of strategy and tactics. The Socialists 
believe it can be done one way; the Communists 
believe it can be done another. So there is a con- 
flict, and all of them are fighting over the poor 
Negro. They want to use him in their political 
plans .... 


"I don't care whether it's the Socialism of the 
Socialists or the Social-Democrats, or the Social- 
ism of the Trotskyites, or the Socialism of the 
Communists—they are all anti-American. They 
are basically anti-capitalism; they all seek in one 
form or another the destruction of the govern- 
ment of the United States... .”" 


Ф  sonalities 


The foremost personality in the civil rights 
movement is Dr. Martin Luther King. King 1s 
pastor of a Baptist Church in Montgomery, Ala- 
bama. He frequently speaks at important meetings 
of the National Council of Churches (of which 
he is a member), and at Protestant churches айш- 
ated with the National Council. His associations 
with communists, communist-fronters, communist 
organizations, and moral degenerates are, how- 
ever, notorious. 


For about five years (approximately 1955 to 
1960) Bayard Rustin was Martin Luther King's 
secretary. Bayard Rustin joined the Young Com- 
munist League at the City College of New York 
іп 1936."" In the early 1940's, he was field sec- 
retary of the Congress of Racial Equality (CORE) 
and was race relations director of the Fellowship 
of Reconciliation"" (an extremist pacifist organi- 
zation). During World War II, Bayard Rustin 
was arrested, tried, and convicted as a draft- 
dodger. For this offense, he was sent to federal 
prison on March 7, 1944; discharged, June 11, 
1946.0? 

On January 21, 1953, Rustin spoke to the Amer- 
ican Association of University Women іп Pasa- 
dena, California, on the subject of world peace. 
He was scheduled to speak on the same subject 
that evening to a group at the First Methodist 
Church in Pasadena, but went to jail instead. That 
night, Pasadena police arrested Rustin in a car 
with two other men, and charged him with "sex 
perversion” and “lewd уаргапсу.”“” The next day 
(January 22, 1953), Rustin pleaded guilty to the 
charges and was sentenced to 60 days in the Los 
Angeles County jail." 


In February, 1957, Rustin was one of 11 "im- 
partial observers" invited by communists to attend 
the 16th national convention of the communist 
party, USA. At the conclusion of the convention 
(February 12, 1957), Rustin joined communist 
officials in а communist-party policy statement 
which condemned the Senate Internal Security Sub- 
committee for subpoenaing Eugene Dennis (then 
communist party national secretary) to testify." 
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In early 1958, Rustin went tó the Soviet Un- 
ion.^? Shortly after his return, he organized Mar- 
tin Luther King's 1958 "march on Washington" — 
which The Worker (communist party newspaper) 
called a communist party project."” Rustin was 
second in command of the bigger March on Wash- 
ington, August 28, 1963, which Martin Luther 
King helped organize and direct.^" 


This ex-convict, bed-fellow of communists, and 
moral degenerate was Martin Luther King's right- 
hand man for about five years during the late 
1950's, helping King organize, during that time, 
the Southern Christian Leadership Conference — 
which King has used as a front for staging many 
notorious activities, including the infamous boy- 
cotts and demonstrations in Alabama. 


When King and Rustin separated (about 1960), 
King replaced Rustin with Hunter Pitts O'Dell, 
alias Jack H. O'Dell. As recently as June, 1963, 
O'Dell was in charge of Martin Luther King's 
SCLC office in New York. In 1961, O'Dell was 
elected to the national committee of the communist 
party, USA — a position given only to important 
communists who have served the party a long 
time. "^ *? 


Martin Luther King is a close friend, supporter, 
and associate of Anne Braden,” Carl Braden,“® 
Aubrey W. Williams,"? and Dr. James А. Dom- 
browski"*"— all identified members of the com- 
munist party;°* ' al] serve (or have served) as 
officials of the Southern Conference Educational 
Fund, Inc."^ * Concerning the Southern Confer- 
ence Educational Fund (and Martin Luther King's 
connection with it), the Joint Legislative Commit- 
tee оп Un-American Activities of the State of 
Louisiana concluded (in a report published April 
13, 1964) : 


“The evidence presented to us in the two 
hearings recorded in this report solidly confirms 
our prior findings that the Southern Conference 
Educational Fund is in fact a Communist Front 
and a Subversive Organization. The Southern 
Conference Educational Fund is managed and 
operated by Communists and has obvious multi- 
ple connections with other Communist Front or- 
ganizations. It has openly supported many well- 
identified Communists and Communist causes. It 





has published Б. Communist poBiti- `. 
cal propaganda written by and about well-identi- 
fied Communists setting forth the Communist. 
propaganda line. We reaffirm our previous find- 
ings regarding the Southern Conference Educa- 
tional Fund and our conclusion that James A. 
Dombrowski, Executive Director of the SCEF, 
is and has long been, a 'concealed Communist. 


“The infiltration of the Communist Party into 
the so-called ‘civil rights’ movement through the 
SCEF is shocking and highly dangerous to this 
State and the nation. We do not suggest, nor do 
we believe, that everyone connected with the 
civil rights movement is a Communist. There 
are many sincere and well-meaning people in- 
volved in this cause. We do suggest and the 
evidence before us is quite conclusive, that the 
civil rights movement has been grossly and solid- 
ly infiltrated by the Communist Party .... 


“The evidence before us shows clearly that 
Martin Luther King has very closely connected 
his organization, the Southern Christian Leader- 
ship Conference, with the SCEF and the Commu- 
nist personalities managing the SCEF. This has 
been going on for some four and a half years. 
By thus connecting himself with the Communists, 
Martin Luther King has cynically betrayed his 
responsibilities as a Christian Minister and the 
political leader of a large number of people.... 

“The Student Non-violent Coordinating Com- 
mittee . . . is substantially under the influence 
of the Communist Party through the support and 
management given it by the Communists in the 
SCEF .... [and] is now getting strong financial 
aid from the SCEF .... 

“Тһе... Southern Christian Leadership Con- 
ference [ Martin Luther King's organization] and 
the Student Non-violent Coordinating Committee 
are substantially under the control of the Com- 
munist Party through the influence of the South- 
ern Conference Educational Fund and the Com- 
munists who manage 1с... . 29 


The Southern Conference Educational Fund, 
Inc., also contributes money, and other support to 
(and has overlapping membership with) the Fair 
Play For Cuba Committee — the communist-front 
organization to which Lee Harvey Oswald be- 
longed.” The Fair Play For Cuba Committee has 
similar interlocking connections with CORE (Con- 
gress of Racial Equality),°° which, in turn, 
has an interlock with NAACP.” 


Martin Luther King is closely connected with 
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the notorious Highlander A... (now called 
Highlander Center). Myles Horton (district di- 
rector of the communist party in Tennessee) 4% 
and Don West (district director of the communist 
party in North Carolina) ^" founded the High- 
lander Folk School at Monteagle, Tennessee.” In 
1943, Horton and communist James Dombrowski 
incorporated the school under the laws of Tennes- 
ѕее. The school served as an important meeting 
place and training ground for communist leaders. 
One significant communist meeting at Highlander 
Folk School was held on Labor Day, 1957. Five 
persons organized and directed the meeting: Myles 
Horton, Don West, Abner W. Berry, James Dom- 
browski (all officials of the communist party), and 
Martin Luther King." The purpose of the meet- 
ing was to recruit new members for the National 
Association for the Advancement of Colored Peo- 
ple (of which Martin Luther King is a life mem- 
ber“) and to lay plans for racial agitation and 
violent demonstrations throughout the South.” 





After investigation by a committee of the Ten- 
nessee Legislature, the State of Tennessee (in 
1961) revoked Highlander Folk School's charter 
of incorporation." Communists changed the 
name to Highlander Center, and continued to 
operate the school as before (though now not in- 
corporated), under management of Myles Hor- 
ton. ^? 


In March, 1963, the Internal Revenue Service 
gave this communist center federal tax exemption 
as an educational institution."" About the same 
time, it was revealed that the American Associa- 
tion of University Women had given a $3000.00 
fellowship to Mrs. Myles Horton to complete her 
study on the Highlander Folk School as a "re- 
gional adult education center in the South." ^" The 
complex interlock between the communist party, 
church groups, unions, the American Civil Liber- 
ties Union, major civil rights agitation groups, and 
others is indicated by the following list of names 
of persons who are connected with the communist 


Highlander Center: 


James L. Adams, Roger N. Baldwin, Dr. Viola 
W. Vernard, Dr. Algernon D. Black, Lloyd K. 
Garrison, Martin Luther King, Freda Kirchwey, 


Max ы m Neibuhr, А. Philip Ran- 
dolph, Jackie Robinson.°” 


Other Organizations 


The Congress of Racial Equality (CORE) has, 
perhaps, directly instigated more racial violence 
and civil disobedience than any other civil rights 
group. Martin Luther King and his communist 
friends who held the Labor Day, 1957, meeting at 
the Highlander Folk School originated the idea of 
"freedom riders" — busloads of agitators traveling 
through southern states to violate local laws and 
provoke violence. Martin Luther King first tested 
the idea in Alabama; but the Congress of Racial 
Equality was in the forefront of the freedom 
riders' lawlessness and violence which plagued 
southern states during 1961. Many of the demon- 
strators whom CORE recruited for freedom-rider 
operations were arrested, and identified as commu- 
nists.^" Many were recruited from the Fair Play 
For Cuba Committee (Lee Harvey Oswald's out- 
fit).^" CORE was the leading agitation group 
which organized the riots that led to the death of 
a white Presbyterian minister in Cleveland, Ohio, 
on April 7, 1964 (and to a great deal more blood- 
shed and violence)."" CORE also tried to organ- 
ize a "stallin" to cripple New York City on the 
opening day of the World's Fair this year. ^? 


On May 25, 1961, United States Senator James 
О. Eastland (Democrat, Mississippi), Chairman 
of the Senate Judiciary Committee and the In- 
ternal Security Subcommittee, presented impressive 
documentation concerning the communist conspir- 
acy and its relationship to the Congress of Racial 
Equality and the National Association for the Ad- 
vancement of Colored People. His documentation 
was from files of the Senate Internal Security Sub- 
committee and the House Committee on Un-Amer- 
ican Activities." Senator Eastland concluded: 

"From investigation and examination of the 
facts and records there can be little doubt, in my 
judgment, but that this group [CORE] is an 
arm of the Communist conspiracy. They are 


agents of worldwide communism, who sow strife 
and discord in this country... "9? 


The interlock between communism, CORE, and 
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NAACP is indicated by the O... list of 
names. All persons listed below are official mem- 
bers of CORE and of NAACP and also have com- 
munist-front records: 


Roger N. Baldwin, Dr. Algernon D. Black, 
Allan Knight Chalmers, Earl B. Dickerson, Rabbi 
Roland B. Gittelsohn, Martin Luther King, А. 
Philip Randolph, Professor Ira DeA. Reid, Wal- 
ter P. Reuther, Lillian Smith, Charles 8. Zim- 
merman. 4% 


The National Council of Churches has become 
one of the most militant racial-agitation groups in 
the United States. Officials (or prominent mem- 
bers) of the National Council of Churches have 
been identified with most violent race riots and 
demonstrations in recent years. Officials of the 
National Council have been arrested for law viola- 
tion in connection with racial demonstrations. The 
National Council of Churches lobbies for the 
pending Civil Rights Act of 1964 (in violation of 
federal tax laws which prohibit tax-exempt organ- 
izations from trying "to influence legislation") 
It even urges organized churches and individual 
church members to boycott business firms whose 
employment practices displease the National 
Council. ©” 


Ағ least 658 officials of the National Council 
of Churches have communist-front records — ac- 
cording to a 310-page book (listing names and 
records) published by Circuit Riders, Inc., 110 
Government Place, Cincinnati 2, Ohio ($4.00). 
The interlock between communism, the National 
Council of Churches, and all other groups active 
in the civil rights movement can be seen in over- 
lapping memberships. Some ofhcials, or prominent 
members, of the National Council of Churches 
who have communist-front records, are also mem- 
bers of 'The National Association for the Advance- 
ment of Colored People, the American Civil Lib- 
erties Union, the Southern Christian Leadership 
Conference, the Southern Conference Educational 
Fund, the Student Non-Violent Coordinating 
Committee, the Congress of Racial Equality, the 
Southern Regional Council, or the Urban League. 
The interlock is intricate and multiple, but it is 
obvious. 


The National e. League was founded i 
1910, incorporated in the State of New York in - 
1913. Among officials of the Urban League who 
are also officials of the NAACP with communist 
front records are Lloyd K. Garrison, Ira DeA. 
Reid, Walter P. Reuther, and Charles S. Zimmer- 


(10, 22) 


man 


The American Civil Liberties Union (very 
influential in the civil rights movement) was 
founded in 1920 by Felix Frankfurter (member 
of the Council on Foreign Relations), by Dr. 
Harry F. Ward (notorious communist-fronter) ,"' 
by Roger Baldwin (socialist with a communist- 
front record," and by two well-known com- 
munists: William Z. Foster and Elizabeth Gurley 
Flynn.” Aubrey Williams, presently an official 
of the ACLU, has been identified as а commu- 
nist" Among other present ACLU officials 
whose names have been linked with communist- 
fronts or communist activities are: 


Morris L. Ernst," Lloyd К. Garrison,” Ro- 
ger М. Baldwin,” Allan Knight Chalmers,”” 
Melvyn Douglas,^" Harry Emerson Fosdick,'*"' 
J. Robert Oppenheimer,“ A. Philip Ran- 
dolph.''^ 


I have no list of members and officials of the 
American Jewish Congress (another powerful 
force in the civil rights movement). Hence, I can- 
not say whether it is infiltrated by communists. 
The record shows, however, that Rabbi Stephen 
Wise was head of the American Jewish Congress 
for years. Before his death, he was associated with 
approximately 40  communist-fronts."" Israel 
Goldstein (head of the AJC for a brief period 
after Wise) had а communist-front record. ^^ 
Rabbi Joachim Prinz," present head of the AJC, 
has a communist-front record, and so does Will 
Maslow,"" executive director of the American 


Jewish Congress. Maslow is also an official of 
СОКЕ." 


Financing The 
Civil Rights Movement 


Ай organizations participating in racial agi- 
tation which is called the civil rights movement 
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a &Ty.on contributions. In late"962, Governor Nel- %, at To Do 
- son А. Rockefeller gave $10,000.00 to Martin Lu- 


^ ther King's Southern Christian Leadership Confer- P "T ' 
ence." The Southern Conference Educational lat A aganda and — tor civil rights legis- 
Fund, the Garland Fund, and many other tax- ation which will destroy constitutional govern- 


ment (while protecting no civil rights for anyone) 
can be offset by counterpressures on Congress. Be- 
fore the people can take action which will sway 
Congress to save the Republic, they must know the 
truth about the so-called civil rights movement. 


exempt foundations pour money into the racial- 
agitation groups. For example, the Center for the 
Study of Democratic Institutions of the Fund for 
the Republic (founded on a multi-million dollar 


grant by the Ford Foundation) has given more 


than 2 million dollars to the NAACP, the Nation- This Kep ort of last week (“Discrimination in Re- 
ТІ the: Natonal Coui 0! verse") and others mentioned therein would be 


Churches, the Anti-Defamation League of B'nai — Urine DUOC нана даа. 
B'rith, and the Southern Regional Council — for EE 


work in the field of "race relations." ' ^ With whatever tools you choose, by whatever 


means available, d 
On May 14, 1964, the NAACP raised an esti- : boue A A — о — and 
з | — activate other Americans. Otherwise, there is no 
mated one million dollars in contributions, through › 


— Mr hope. 
a closed-circuit television program broadcast to Р 
theaters across the nation. Among Hollywood Soros 
and TV personalities contributing their talents 
(1) AP dispatch from New York City, The Dallas Morning News, 
to the show: May 21, 1964, Section 1, p. 12 
Ed Sullivan, Sammy Davis, Jr., Lena Horn, (2) - story ju Washington, The Dallas Times Herald, July 25, 
К . 1963, p. 6 
Steve Allen, Elizabeth Taylor, Richard Burton, nee р | ES 
: 1 3 story from Washington, The Dallas Morning News, April 
Duke Ellington, Harry Belafonte, Fredric 22, 1964, Section 1, p. 2; Strom Thurmond Reports to the 
March, Burt Lancaster, Gene Kelly, Edward G. People, Vol. X, No. 15, April 27, 1964 
е “ = э, 
Robinson, Agnes Moorehead, Nat IMDB Cole, (4) The Negro People іп American History, by William Z. Foster, 
Richard Widmark, Tony Bennett. International Publishers, New York City, 1948, pp. 422-9 


WHO IS DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU getting ВА and MA degrees, 1938 and 1940. In 
1941, he joined the faculty at Harvard as a Teaching Fellow, doing graduate work for a doctorate in American civili- 
zation. From 1942 to 1951, he was an FBI agent: three and a half years on communist investigations; two years on 
FBI headquarters staff; almost four years on general FBI cases in various places. He resigned from the FBI and, 
from 1951 to 1955, was commentator on national radio and television programs, giving both sides of controversial 
issues. In July, 1955, he started his present profit-supported, free-enterprise business: publishing The Dan Smoot 
Report, a weekly magazine available by subscription; and producing a weekly news-analysis radio and television 
broadcast, available for sponsorship by reputable business firms, as an advertising vehicle. The Report and broadcast 
give one side of important issues: the side that presents documented truth using the American Constitution as a yard- 
stick. If you think Smoot’s materials are effective against socialism and communism, you can help immensely—help get 
subcribers for the Report, commercial sponsors for the broadcast. 


You can help educate and arouse the people who elect men responsible for harmful programs of government. 
When enough other Americans know and care as you do, political action to restore our Republic will come. 


If The Dan Smoot Report was instrumental in bringing you to the point of asking what you can do about 
saving the country from mushrooming big government, here is a checklist for you: Have you urged others to 
subscribe to the Report? Have you sent them reprints of a particular issue of the Report? Have you shown them a 
Dan Smoot film? Have you ever suggested a Bound Volume of The Dan Smoot Report for use by speakers, 
debaters, students, writers? Have you read and passed on to others any of the Dan Smoot books — The Invisible 
Government, Tbe Hope Of Tbe World, America's Promise? 
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(5) "The Ugly Truth About The NAAC eech by Attorney 


General Eugene Cook of Georgia, 1955 


(6) "Chapter V: Propaganda Among Negroes," Revolutionary Radi- 
calism, Part One: Subversive Movements, Report of the Joint 
Legislative Commitee of the State of New York Investigating 
Seditious Activities, J. B. Lyon Company, Albany, 1920, pp. 
1476-1522 


(7) The American Fund for Public Service, Inc., Report for Four 
Years, 1930-1934, Summary of Twelve Years, November, 1934 


(8) Subversion In Racial Unrest, Public Hearings of the Joint Legis- 
lative Committee of the State of Louisiana, March, 1957, 370 
pp., including testimony by former communist officials Joseph 
Z. Kornfeder, Manning Johnson, and Leonard Patterson 


(9) Guide to Subversive Organizations and Publications, U. S. House 
of Representatives Document No. 398, 1962, pp. 21-2 


(10) Congressional Record, February 23, 1956, pp. 2796-2849 (daily). 
containing House Committee on Un-American Activities docu- 
ments on NAACP officials 


(11) Article by Susanna McBee, The Washington Post, August 11, 
1963 


(12) Series of syndicated articles by Frank van der Linden, The 
Nashville Banner, July 26, 27, 28, 1963 


(13) The Los Angeles Times, January 22, 1953 
(14) The Los Angeles Times, January 23, 1953 


(15) “Statement of Observers,” Proceedings (abridged) of the 16th 
National Convention of the Communist Party, U. S. A., 1957, 
pp. 349-50 


(16) "Dr. King's United Front," The Richmond News Leader, Sep- 
tember 27, 1963 


(17) Structure and Organization of the Communist Party of the 
United States: Part I, U. S. House Committee on Un-American 
Activities, 1962, pp. 575-6 


(18) The National Program Letter, National Education Program, 
Searcy, Ark., February, 1955 


(19) Southern Conference Educational Fund, Inc., Hearings and 
Report, U. S. Senate Internal Security Subcommittee of the 
Judiciary Committee, March, 1954, 168 pp. 


(20) Report No. 4 and Report No. 5, “Activities of the Southern 
Conference Educational Fund, Inc. in Louisiana," The Joint 
Legislative Committee on Un-American Activities, State of 
Louisiana, November, 1963, and April, 1964 


(21) “Communists Identified Among Freedom Riders" by Fulton 
Lewis, Jr., Human Events, September 22, 1961, p. 633 


(22) "Activities in the Southern States," speech by U. S. Senator 
James O. Eastland (Dem., Miss.) containing official documents 
from the Senate Internal Security Subcommittee and House 
Committee on Un-American Activities, Congressional Record, 
May 25, 1961, pp. 8349-63 (daily) 8956-70 (bound) 





6 months — $ 6.00 
1 year  — $10.00 


Subscription: 


1962 Bound Volume — $10.00 
1963 Bound Volume — $10.00 
The Invisible Government 
Paperback — $ 3.00 
Clothback — $ 5.00 
The Hope Of The World — $ 2.00 
America's Promise — $ .50 
The Fearless American 
(L-P Record Album) — $ 3.98 
Reprint List — Free 





(23) Testimony of Pau ch, Hearings before the U. S. Mag 
Committee on Un-American Activities, May 6, 1949, pp- 190: 
220 ‹ . 


(24) Highlander Folk School, Georgia Commission on Education, 
Governor Marvin Griffin, chairman, 1957 


(25) Special from Washington, The News and Courier, Charleston, 
S.C., October 10, 1961, p. 7A 


(26) "US Labels Highlander Tax Exempt,” The Knoxville Journal, 
April 2, 1963, p. 11 

(27) List of officials from letterhead of Highlander Center, 1625 
Riverside Drive, Knoxville 15, Tenn., dated May 15, 1963 


(28) UPI story from Cleveland, The Dallas Times Herald, April 21, 
1964, p. 4A; UPI story from Cleveland, The Dallas Morning 
News, April 8, 1964, Section 1, p. 1 


(29) "Five Angry Men Speak Their Minds," by Gertrude Samuels, 
The New York Times Magazine, May 17, 1964, pp. 14, 110-1 


(30) For a discussion of the National Council of Churches, see this 
Report, "National Council of Churches," January 13, 1964. 


(31) Investigation of Un-American Propaganda Activities in the 
United States: Appendix—Part IX: Communist Front Organiza- 
tions, Special House Committee on Un-American | Activities, 
1944, This old HCUA 3-volume, 1895-page publication is now 
reprinted and available from Poor Richard’s Book Shop, 5403 
Hollywood Blvd., Los Angeles, Calif. 90027, price: $29.90. 


(32) Revolutionary Radicalism, Part One: Subversive Movements, 
Report of the Joint Legislative Committee of the State of New 
York Investigating Seditious Activities, J. B. Lyon Company, 
Albany, 1920, pp. 1083-1102, 1979-90 


(33) “The Oppenheimer Security Case of 1954 and the Oppenheimer 
Fermi Award of 1963,” speech by U. S. Representative Craig 
Hosmer (Rep., Calif.), including findings of the Gray Board 
and Atomic Energy Commission, Congressional Record, July 11, 
1963, pp. A4346-7 (daily) 


(34) 42% of the Unitarian Clergymen and 450 Rabbis, A Compila- 
tion of Public Records, Circuit Riders, Inc., 110 Government 
Place, Cincinnati 2, Ohio, January, 1961, 310 pp., price: $5.00 


(35) "We're Ready to Build," by Jackie Robinson, SCLC News- 
letter, Vol. 1, No. 8, December, 1962, pp. 1, 3 


(36) “The Record, the Program, and the Prospects of the Fund 
for the Republic and its Center for the Study of Democratic 
Institutions,’ Bulletin, Center for the Study of Democratic 
Institutions, November, 1963 

(37) The Dallas Times Herald, May 15, 1964, p. 3C 


(38) "Senator Hails Communist," by Fulton Lewis, Jr., The Shreve- 
port Journal, March 4, 1964; The Worker, February 16, 1964, 
p. 12 


(39) "Fighting Pastor, Martin Luther King," by Ted Poston, The 
New York Post, April 10, 1957, pp. 4, 65 


(40) Letterhead, Congress of Racial Equality, 38 Park Row, New 
York 38, New York, signed by Harry Belafonte, circa 1961 


NAME (Please Print) 
STREET ADDRESS 


CITY STATE ZiP CODE 


( Add 2% Sales Tax in Texas) 


THE DAN SMOOT REPORT, BOX 9538, DALLAS, TEXAS 75214 TAYLOR 1-2303 


Page 176 











l6 September 1964 


Honorable John Stennis 
United States Senate 
Washington, D. C. 


Dear Senator: 


This refers to your inquiry to me about our 
investigation of a complaint against Sheriff Albert 
С. Blair of Tate County, Mississippi, arising from 
an episode on July 17, 1964. 


We are not presently pursuing thís matter beyond 
the preliminary investigation which has already been 
conducted. 1 think you should be aware, however, 
that in my viewwe nevertheless have a continuing 
obligation to follow developments closely in Tate 
County for three reasons: (1) none of the 2,989 
Negroes over 21 is registered; (2) our information is 
that there exists a high level of fear as to the 
reaction of local officials and private citizens should 
Negroes apply to vote; and (3) we have received 
complaints that Sheri ff Blair and other law enforce- 
ment officers have followed voter registration workers 
in the county, for no apparent reason, but with the effect 
of intimidating local Negroes. 


Very truly yours, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 


c m С 





Hanorable Joba Sparknan 
United States Senate 
*aahington, 0. C. 


‚ат Loeonkgteor: 


is response to your call concerning reports 
that vehicles reated by the Gapartaent of Justice 
Were used to transport Reverend artin Luther King, 
Jr., around Alebews, vc heve this afternoon issued the 
following statement. І thimk that it will coupletely 
answer your inquiry. Of course, any effort at all by 
Sheriff Clark ос Governoe паілі абе te ascertain the true 
facts weuwid have made these falae reports unnecessary 
is the first place. 


The reports that automobiies ranted by 
the Departeent of Jaatics were used to 
furnish transportaticn for Zeverenó 
Martin Luther King im Alsdbama өсе either 
а gross mistake or a deliberate attenpt 
to mistead the people of Alabama. 


Яс are setting forth sll the facte ao 
that there саа be no sisundertétanding 
sithough we issued а coupiets denisi 
om Wednesday. 


Attosaeys for the Department of Justice 

om duty із Alsbema and elsewhere ia the 

Gaited States frequentiy rent antonmobiles. 

in гесез weeks, Department atteorneya have 

rested two sutomobillas in Alabama -- ome + | 
1963 bine Chevrolet Iupaia and the other | 
a 1964 white Ford Galaxie. 














lt has been reported that the 1963 
Chevrolet was used to take xeverend 

Jing from Birninghem to Selma on Octo- 
ber 15, This сағ hed been rented by 
Renneth "cintyre, a Department attorney, 
but was being used by Thelton Henderson, 
another Justice Separtwent attorney. 


^t about 5:15 pom, on October 15, is. 
Uender&on went to the Ceston kotel to 
interview Reverend king st the specific 
direction of the Department of Justice, 
5% thet time Dr, King was at a meeting 
at the Gaston Hotel, <hen Dr, ting came 
out of the meeting, Sr. Fenderson ssked 
to speak to hin, Ок, King replied that 
he чав late and had to go iomediateiy to 
the New Pilgria church in Birsiaghem, 
Denderson offered to drive him there if 
he could interview him on the «ay sad 
^or. Ting agreed, "enderson left the 
5zston kotel at 5:30 pom, &nd let or, 
Ling cff at the New C"iigrin Church at 
5:45 р.п,  Benderson them returned ts 
the Caston botel, The Chevrolet never 
left SBirmingheas that night, 


“е have learned that Reverend King wea 
driven {з Seima in a Chevrolet ginmilsr 
t^ the one rented by the Department of 
Justice, However, it was а privately- 
owned vehicle and wes not the one used 
by fr, "Cenderson, 


Yt Bas been reported that Later on Octo- 
ber 15, Zewverend King was driven from 
Selma to Vontgomercy in the 1964 Ford which 
1150 wes rented by te. ^*cintyre. Fr, 
"elntyre rented the Fora іп ^ontgomery at 
Di4i р.ғ. об October 15 znd drove to Craig 
-ir Force Bose near ‘elms, checking ints 
the Rase at 9:15 n,*, Thereafter, neither 
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Hf. Ketntyre nor the Ford left Craig ^ir 
Force Base that night. Hr. kKcIntyre does 
not know Reverend King and hes never met 
him, The Ford remained oversight in Seins 
ала the following morning John Doar, First 
Assistant 'ttorney General in charge of 
the Civil Rights Division, drove the Ford 
to Tuskegee and then back to Kontgomery. 
We have been inforrea that Reverend King 
drove from Seina to Pontgomery im a 
privately-owned Cadillac, 


it is obvious from these facts that neither 
the Chevrolet ner the Ford, nor any 

other car rented by the Department of 
Justice, was used to transport Reverend 

King. The reports to the contrary ace false, 
Amy efforts to ascertain the truth would 
have revesied these facts, 


Very truly yours, 


ROBERT F. KE NNEDS 


Attorney Generai 








^ 
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June 14, 1963 


Nonerabie Stephen п. Young 
United .tates Senate 
Washington, J.C. 





Dear Senator Young: 


I have yous letter of Junc 8, 1963, inquiring 
about the reported use ef civil defense personnel during 
the recont disturbance in Birminghan, Alabama. 


According to information I have received, menbers | 
of a local volunteer civil defense unit participated to | 
sone extent іп the quelidsg of tho riot which resulted | 
after tho two bombings in Birmingham on the night of May 11, 
1963, Тһе members of that unit were all Negrees and, 
reportediy, were uBarned and participated only to the extent 
of trying to persuade the Negro rioters to cease the vio- 
lence and go honc. I have received no reports of amy vio- | 
lence, brutality or other mistreatment on the part of the 
civil defense personnel who were present. 





Z hope this information will be helpful to you. 


sincerely, i 


BURKE MARSHALL i 
Assistant Attorney General ' 
Civil xights Division 
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Hon. Burke Marshall 
Assistant Attorney General 
Department of Justice 
Washington 25, D. C. 


Dear Mr, Marshall: 


It has been reported to me that paid civil defense 
employees and local civil defense volunteers were deputized by 
the municipal authorities in Birmingham, Alabama, during the 
recent racial disturbances in that city. Forthermore, am told 
that civil defense equipment was used by local authorities at 
that time. 


Would appreciate your looking into this matter and 
informing me without delay as to the basis for these reports. 


It is alleged that these fellows were wearing civil 
defense arm bands when they participated in operations against 
demonstrators. 

What аге the facts? 

With best regards. 

Sincerely yours, 


“ГЛ "PY б ы, aar 


Stephen M. Young / 
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Ve MENT PARTMENT OF JUSTICE 
1all 
dd ' Assistant Attorney General DATE: 


Civil Rights Division 


FROM : John Doar 
First Assistant 
Civil Rights Division 





SUBJECT: 


As I told you this morning, there are eight cases 
that I would like to file before the Attorney General 
leaves. These eight cases are the following: 


A. Voting Cases 
l U. S. у, , Chickasaw County, 
Northern District of Mississippi 


2, U. S. м; Mathis, Benton County, 
Northern District of Mississippi 


3. U. S. v. Mikel, Marion County. 
Southern District of Mississippi 


4. U., 5. Ve Hosey, Jasper County, 
Southern District of Mississippi 


Bob Owen and I have concluded that we should ask for 
three-judge courts in the Southern District of Mississippi. 
Judge Cox has made repeated statements in the case now 
being tried before him involving registration in Madison 
County, which reflect the difficulties that we are going 
to continue to have with him. For example, he referred 
to one of Schwelb's arguments as trivial and said at 
another time that he would never make the registrars violate 
state law regardless of what other courts did. 
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In the Holmes County case which is pending and which 
there are three-judges, we have moved expeditiously and have 
gotten more with greater ease by way of pre-trial discovery 
than we would have gotten from a single judge. 


lf you agree with this, I will have LaValle change 
the prayer of the complaints so that it conforms to our 
request in the Holmes County case and also have her prepare 
a request for a three-judge court similar to our request in 
the Holmes County case. 


Attached are the justification memoranda and the com- 
plaints for your signature, 


B. Public Accommodations Cases 


1. U. S. v. City of King and Anderson, Inc., et al. 


This is a suit against three hotel-motels in Clarksdale, 
as well as the restaurants located on the premises.  Clarksdale 
will be а community where we might get help from the Community 
Relations Service. Т agree with Mr. Barret's memorandum, that 
we should not ask for a three-judge court, nor should we 
move quickly for a preliminary injunction. The complaint and 
justification memorandum is attached for your signature. I 
have told Mr. Barrett either his name or my name should be on 
all complaints so that you will know that we assume the respons- 
ibility for the accuracy of the pleadings and for the con- 
formity of the complaints to the standards both as to substance 
and form which we have established. After the complaints are 
filed, then the attorney or attorneys who handle the case will 
sign all the pleadings. 


We also have a problem with respect to the police chief 
in Clarksdale as is evidenced by the memorandum of Jones to 
Murphy and Murphy to me, of July 30 and 3l. Jones‘ memorandum 
recommends a conference with Collins regarding his unlawful 
arrest and I would think that this should be done by the 
attorney who handles the public accommodation case. I would 
favor Mr. Barrett being on this case with one or two of the 
young attorneys and taking charge of any mediation conference 


with Collins. 
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2. U. S, v. Paramount Theater in Greenwood 





This complaint is being prepared but we are having 
difficulty establishing the exact ownership of the theater. 
І have a conference scheduled this afternoon on this. 


3. U. 5, у, Restaurants, Selma, Ala. 





This complaint is being prepared. I think we should 
ask for a three-judge court because of Judge Thomas. 


С. lnterference Cases 


l. U. S. v. Clark 


This case involves public officials! interference with 
both the enjoyment of rights under the public accommodation 
section and under the voting section. 


2. U. S. у. City Officials of Greenwood 


This complaint is being prepared and it may well involve 
some private officials too. The situation in Greenwood is 
very difficult because of the flagrant disrespect for law which 
is displayed by Beckwith and his friends and plus their potential 


for violence. 
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Letter оС resignation of Deputy Marshal Thompson 


А 


after the apoointment of Arthur Worthy. Pass on to 


John Doar after r My. ent 


S 
Wh 
Ao 





MEN 





а чыланды оқалы — — — 











a 


ö— — — — Ok, 


XEROXED BY THE JOHN F, KENNEDY LIBRARY 
BECAUSE OF THE VALUE OR DETERIORATED CONDITION OF THE ORIGINAL 


w — 


RECEIVED 


A ' ‘ ay F 
i64 JUL 3: Fa | 02 3328 Rédgefield Drive 
Montgomery, Alabama 

MUNERE ETT а 
ы o. tu 292 Fl САМА 


Mr. Wiliiam М, Parker, Jr. 
United States Marshal 
Montgomery, Alabama 


It has become increasingly obvious that the Johnson Administration, the 
Justice Department, and the Federal Judiciary have no regard for the rights 
of white Southerners in general, and Alabamians in particular, Therefore, 

I must in good conscience disassociate myself from them, Through every 
device available to man, the present administration, in collusion and 
conspiracy with the Federal Courts, seems determined to force ITS WILL, 

often inconsistent with good government, down the windpipe of every American, 
starting first with white Southerners and all others who believe in, and 
stand for, constitutional! government, 


i call your attention specifically to the appointment of your newest Deputy 
United States Marshal for the Middle District of Aéabama, Arthur G. Worthy, 
who is a Negro. 0п the excuse of an Executive Order signed by President 
Kennedy, beyond his constitutional power, and kept in force by President 
Johnson, the Justice Department has taken over the historic right of the 
Marshal of each District and the Senators of the several states, to nominate 
and make appointments to the positions of Deputy United States Marshal, to 
a disturbing degree, They have created a double set of files for applications. 
One set of applications to be maintained by the Marshal (with elaborate 
instructions іп the U. 5, Marshal's manual, as to the care, handling, and the 
riority of these applications) and the other maintained by the Justice Depart- 
ment in Washington that knows no priority, obviously maintained with great 
secrecy, and apparently, solely for the benefit of Negroes. Іп so many words, 
while the Negroes are demonstrating, rioting, looting, and proclaiming them- 
selves to be l'second-class' citizens, they have actually become 'Super-Citizens!' 
in the eyes of the Justice Department and the present administration, 





All of this, i might add, has been accomplished, without a single public word 
of protest from Senators Hil! and Sparkman of Alabama, who have not repre- 

| sented Alabama, but their own interests for too many years, We have been 

| left "hanging on the ropes'' to be battered unmercifully by the Federal 
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Mr. William M. Parker, Jr. 
Page 2 
July 3i, 1964 


Courts, in active concert with the Johnson Administration, without so much 

as raising a hand in our defense, much less taking a positive public stand, 
In this connection, the only time I have heard either Hill or Sparkman's 
names mentioned in the three years I have been a Deputy Marshal, was during 
the floor fight in Congress on the civil rights act. Even though they did 
participate in the filibuster, does it not seem strange that these two men, 
who аге supposedly men of ''action'', ''great leaders'' in the Senate, and men 
who are supposed to head powerful committees, could not muster enough respect 
and reason with a minority of their colleagues to defeat cloture, particular- 
ly when only a handful more votes would have defeated the measure? These 

two ''great теп! of the Senate, for ali their alleged wisdom, influence, etc., 
have failed to even slow up, much less halt the forced or coerced hiring of 

à Negro Deputy in Montgomery, at a time and in an area where his very presence 
in such а capacityiás a threat to peace and good will. If this sounds like 
an irratioanl or unwise statement, consider, if you will, the psychological 
impact upon a white woman convicted of a federal offense, if she is to be 
transported by a Negro Deputy with a Negro female guard on the two or two 
and one-half day trip to Alderson, West Virginia. Consider, if you will, 

the tremendous amount of ili-will and hatred that could be generated by 
arrest of or transportation of white prisoners by a Negro Deputy Marshal? 
Consider, if you will, the hatred that could be generated in the states we 
most normally travel from bhis district, by intrusions upon private proper- 
ties as an ''integrated'! pair of federal officers, as ia most assuredly going 
to be the case in the field of public accommodations. 


And, while we here at home are laboring with these and a thousand other 
problems, our team of "Silent Senators", this valiant and courageous''first 

line of defense'', has not uttered the first public word of protest. Senator 
Sparkman could not be reached; and Senator Hill was so engrossed in the 

wonders of the World's Fair іп New York, that he proved to be almost 
inaccessible, Even when reached, he might as well have been lost, for all 

the help that he offered. Our "Silent Senators'' have betrayed us in Wash- 
ington by their inactivity, inaccessibility, and incapability, as surely as 
Judas Iscariot betrayed God's Son, and by means no less despicable and devious. 





Before the question is raised of how all this effects me, since the Negro 
was appointed to fill an already existing vacancy, and not méne? Simply 
this, I cannot too strenuously object to the manner in which his applica- 
tion was handled (secretly, in Washington), the fact that he was hired in 
prefetence and by jumping priority over ten (10) white applicants (as far 

as we know), which constitutes discrimination in reverse against the white 
applicants, who had filed their applications in accordance with instructions 
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in the Marshal's manual, not knowing about the list in Washington, plus 
the fact that he was hired by Washington directly and assigned to this 
district over the sound and reasonable pleading of us all for reconsidera- 
tion, 


It would be grossly unfair of me to remain in the service and be a 

malcontent. I must fight for constitutional government the best way I 

сап, and offer my services, however humble, to all those who fight to pre- 
serve to this country that form of government to which we have heretofore 

been dedicated. 

There was a time when I felt that my presence within the Justice Depart- 

ment, the fact that there was a Deputy Marshal who shared the views of 
constitutional government, historécally defended by our leaders, might at 
least serve as a bridge of understanding, and a liaison between Federal and 
State officials, However, it has now become apparent, even to the unpracticed 
eye, that the present centrai government in Washington, in its overwhelming 
quest for power wants neither liaison, nor bridges of understanding. Their 
only obvious interest is in power and absolute control, in a monolithic state, 


I have witnessed the almost continual harassment of State, City, and County 
officials, as well as private citizens, endlessly bombarded with vicious and 
vindictive injunctions and court orders. I have been ordered out to serve 

such ргоєеѕѕеѕ at unreasonable hours of the evening and night on constitutional 
officials and duly elected representatives of the people, despite my personal 
pleas for the opportunity to serve them at а more reasonable time or place. 

So despicable has the practice become, that Washington has in many instances 
gone to the length of importing deputy marshals from districts outside 

Alabama to execute what would be an otherwise routine duty. 


For these, and other reasons too numerous to mention, I find I must, in order 
to keep faith with myself, my family, my state, and my country, resign from 

my position as Deputy United States Marshal for the Middle District of Alabama, 
regardless of personal sacrifice, Our heavily centralized government in 
Washington is now about to embark upon a new and dangerous intrusion into the 
field of private enterprise, and will, no doubt, enter that field with a zeal 
that would win the undyíng admiration of Khrushchev, for control of private 
enterprise is а key step toward absolute authority and control. I cannot 
willingly allow myself to further or advance such a cause, either by action, 

or inaction. 


I must say, finally, that I have yet great faith in the American public, and 
no matterhhow dark the path may seem, at the moment, final authority and 
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judgnent rests with the people and the power of their vote. There is а 
rumbling in the distance now that bespeaks of the rising tide of dissatis- 
faction with the present trends of our national government. It is my firm 
belief that this great tide will sweep away those in office who have been 
stripped of their wits and reason by an insane lust for power, and restore 
this nation to its proper balance. When that day oomes, I will, with great 
pleasure, serve my country in an official capacity, if called upon to do so. 


0 LE 
Д 
Charles Е. Thomp$on 
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UNITED STATES DEPARTMENT OF JUSTICE 
OFFICE OF THE DEPUTY ATTORNEY GENERAL 
WASHINGTON, D.C. 


EXECUTIVE OFFICE FOR 
UNITED STATES MARSHALS August 3 1964 
» 


Honorable Burke Marshall 
Assistant Attorney General 
Room 1145 
Civil Rights Division 
Dear Burke: 
I thought you might find it of interest to know 
that Arthur G. Worthy was appointed as a deputy United States 
marshal for the Middle District of Alabama (Montgomery) on 
August 3, 1964, at 10:00 a.m. 


With warmest personal regards, 


Sincerely, 


$5 


James J. P. McShane 
Chief, Executive Office for 
United States Marshals 


OA ыы, MEN ^ He: 
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NATIONAL BROADCASTING COMPANY, ince. 


A SERVICE OF RADIO CORPORATION OF AMERICA 


RCA Building. Radio City. New York 20, N.Y. 


CIRCLE 7-8300 


August 3, 1964 


Dear Linda; 

Thanks very much for giving 
me Mr. Diggins' name. I've got a suspicion I'll 
be looking for a friendly face down there, and 
I'm grateful to have one before I go. It was 


good seeing you again, 


Corgdially, 


( 20091 
f l Projeets Division 
Room 780-B 





Miss Linda Sgores 

care of Mr. Burke Marshall 
Assistant Attorney General 
Department of Justice 
Washington, D. C. 


нн аа 


FROM 
OFFICE OF LEGAL COUNSEL 
TO 


OFFICIAL INDICATED BELOW BY CHECK 





The Attorney General..... ТТІ : Memorandum 
Execütiye Assistante recesia se ees NOS аз URNA А 
i"ubho ТАО пастоо ‘ 

ітзеззолосмоктепетайры;%%ы ы адолела — 

Deputy Attorney General ................. i Ve d eC 


Administrative Assistant Attorney General......... 


Assistant Attorney General, Antitrust ..... OE 





Assistant Attorney General, Civil....... каға 
Assistant Attorney General, Civil Rights........... 
Assistant Attorney General, Criminal ..... — d NN E 
Assistant Attorney General, Internal Security....... 
Assistant Attorney General, Lands ................ 
Assistant Attorney General, Tax ......... желе be 
Director, Federal Bureau of Investigation.......... 


Commissioner, Immigration and 


Naturalization Service...... "— 
Board of Immigration Арреа15................ .. 
Director, Bureau of Ргїзопвз...................—... 


Board Of Parole cc ish a x xo а ee aca CA PAS 


Pardon Attorney. ұлы ЕБ Кта аз 
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„тч: 080 | сс Poi 
144-016 sst. Atty. Gen. Mars 
(Civil Rights) ` 
Mr. Howard V. Rogerson Schlei 
Acting Staff Director | Marcuse 
TN Copeland 


Commission on Civil Rights 
washington, D. C. 20425 К | 


% 
1 
t 


Dear Mr. Rogerson: 


This із in reply to your letter of July 13, 1964, inquiring 
whether the Civil Rights Commission has authority to respond 
affirmatively to а request of Justice Thompson of the Supreme 
Court of Nevada to file an amícus curiae brief ín a case ín- 
volving, among other things, the constítutionality of Nevada 
legislation establishing a State Equal Rights Commission. 


An examination of the Civil Rights Act of 1957, 71 Stat. 
634, upon which the authority of your Commission rests, and of 
its legislative history discloses a Congressional purpose to 
restríct the jurisdiction of the Commission to the functions 
of investigating and reporting and to entrust to the Depart- 
ment of Justice the responsibility for the conduct of, and 
participation in, lítigation. This statutory pattern is іп 
conformity with 5 U.S.C. 306, 309, and 310 and with Executive 
Order No. 6166 of June 10, 1933, section 5, 5 U.S.C., 124-132, 
Note, pursuant to which the function of conducting litigation 
in which the United States is interested is primarily vested 
in the Attorney General. It therefore would appear that the 
Civil Rights Commission does not have any statutory authority 
to comply with Justice Thompson's request to file ап amicus 
curiae brief. 


In the light of the foregoing, ve suggest that you reply 
to Justice Thompson substantially as indicated in the enclosed 
draft letter. 


Sincerely, 


Norbert A. Schlei 
Assistant Attorney General 
Office of Legal Counsel 


Enclosure 


| 

















- -t е - 


4 e 


ro. LATTER. TO JUSTICE GORDON THOMPSON 
CUPREME COURT OF NEVADA 


байр justice Thompson: 

This is in reply to your letter of July 6, 1964, in which 
you invite the United States Commission on Civil Rights or the 
Pepartment of Justice to file an amicus curiae brief in the 
case of Bailey v. Smith, No. 4766, nov pending before your 
Court. I regret that the Commission cannot comply with your 
suggestion because it lacks the statutory authority to conduct, 
or participate in, litigation. 

I have, however, transmitted your letter to Assistant 
Attorney General Burke Marshall, who heads the Civil Rights 
Division of the Department of Justice. Mr. Marshall hes in- 
formed me that, if time still permits, he would appreciate it 
if you would be good enough to send him copies of the decision 
below and the briefs already filed in the Bailey case so that 
the Department of Justice can determine whether it would be 


appropriate for it to file an amicus brief in the case. 


Sincerely, 











FRATIK M.COBOURN 
JOSEPH ^ YAGER (1962 
FRED A SMITH 

JAMES Р. FALVEY 
VERNON €, ROHRBACHER 
ROBERT W.GIBSON 
EDWARD A.M NEILL 
HENRY W. СОРАМ5 01) 
DAVID W. CARROLL 
CAROLYN J M NEILL 
MARY K HAMILTON 
JOSEPH P ORUAN 


Мт 


LAW OFFICES OF 


COBOURN,YAGER, SMITH & FALVEY 


7TH FLOOR TOLEDO TRUST BUILDING 


TOLEDO, OHIO 43604 


August 3, 1964 


Burke Marshall 


Department of Justice 
Washington 25, р. С. 


Dear Mr, Marshall: 





LELAND Н NOTNAGEL I958! 


RADIO & CABLE ADDRESS 
COBOURN" TOLEDO OHIO 


TELEPHONE 
АРЕА CODE 419 
243-5252 


The trade name may be registered in the United 


States Patent Office, 


JPF;js 
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Enclosure 


8000 


D ood. F 
JARRA y “. 15 1 v 


s very truly, ~y 
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S" THE COURTS 
һе Pickrick Capers 


The most vociferously disputed part 
of the new federal Civil Rights Act 
concerns the public accommodations ti- 
tle. It is based on the Constitution's com- 
merce clause and says, in effect, that 
any public place of business that re- 
lates in any way to interstate commerce 
may not discriminate against Negroes. 
Last week the public accommodations 
title got its first major test in a federal 
court, and it passed handsomely. 

The argument was heard before a 
three-judge panel in Atlanta, where 
Government attorneys sought injunc- 
tions against two local establishments, 

LEVITON ATLANTA 


ЕТА. 


TAILLER 
EEEH- 


; ~~, 9 L 


7s ean eos 


RESTAURATEUR MADDOX 
Food is inescapably interstate. 


the Heart of Atlanta Motel, and the 
Pickrick restaurant, a fried-chicken em- 
porium. It was at the Pickrick, on the 
day after President Johnson signed the 
civil rights bill into law, that Owner 
Lester Maddox ordered three Negro 
ministerial students away from the 
place at gunpoint. 

The two cases were tried at the same 
time, but it was the Pickrick caper that 
drew the greatest interest. 

Surprise. Maddox's lawyers argued 
that it is unconstitutional to anchor the 
public accommodations title to the com- 
merce clause. Furthermore, they rea- 
soned, while Pickrick does discriminate 
against Negroes, the restaurant's policy 
legally does not have anything to do 
with interstate commerce, as specified 
in the bill. Even Pickrick's food, though 
it "once moved" in interstate com- 
merce, is purchased nowadays from lo- 
cal wholesale brokers, the lawyers in- 
sisted, and thus is no longer an inter- 
state transaction. 

Moreover, Pickrick solicit 


does not 


bu ss from interstat ravelers, does 
not advertis out-of-state publica- 
tions, is not recommended by any motor 
associations or national groups (such as 
Duncan Hines). Said Pickrick Attorney 
William McRae: "The power of the 
Congress under the commerce clause 
has been almost as broad as the plan of 
Salvation. If you can compel a restau- 
rant owner to sell to whoever calls on 
him, you can compel him to buy 10% 
of his food from a company owned 
by Negroes." Added McRae, in what 
surely must be one of the most sur- 
prising statements ever offered before a 
federal court: "A fellow eats some food 
at the Pickrick and then evacuates it, 
and it'll go into the Chattahoochee Riv- 
er [separating Georgia and Alabama] 
as waste, and there's no more commerce 
in that than there is in the food coming 
to the Pickrick in the first place." 

Justice Department Lawyers Burke 
Marshall and St. John Barrett brought 
in 27 witnesses to testify that Pickrick 
is indeed involved in business on an 
interstate scale. Half a dozen surveys of 
Pickrick's parking lot showed that 2% 
or 396 of the cars parked there саг- 
ried out-of-state plates. The Govern- 
ment also showed that Pickrick per- 
force depends on foods that flow 
through interstate commerce. Maddox's 
fish comes from Virginia's and Florida's 
coasts, his braunschweiger and beef ribs 
from Iowa, his catchup from California, 
his green beans from Oregon, his Ta- 
basco sauce from Louisiana, his lettuce 
from Texas, his hams and bologna from 
Tennessee. 

The Limit. His headaches will now 
come from Washington—wholesale. In 
а 15-page ruling, the judges did not 
decide on the constitutionality of the 
civil rights law itself, but granted tem- 
porary injunctions—requiring the de- 
fendants to admit Negroes within 20 
days—based solely on the question of 
whether Congress had the right to em- 
ploy the commerce clause in writing 
the public accommodations title. "This 
is the limit of the case," wrote the 
judges. "Congress has the right to go 
this far." 

Predictably, the Heart of Atlanta 
Motel and Pickrick will take the cases 
to the U.S. Supreme Court. Vowed 
Pickrick’s Maddox: "I'm not going to 
integrate. l've made my pledge. They 
won't ever get any of that chicken!” 

Other legal skirmishes along the civil 
rights front: 

» Тһе ЕВІ in Greenwood, Miss., made 
its first arrests on the basis of the new 
civil rights law. Three white men were 
picked up on the complaint of а Negro 
who accused them of beating him up 
after he disregarded their threats and 
attended а whites-only movie. 

> The Rev. Martin Luther King’s 
Southern Christian Leadership Confer- 
ence discovered that 22 out of 25 pub- 
lic places in the South that had desegre- 
gated their facilities after the civil rights 
[aw was passed, have since reverted 
and closed their doors to Negroes. 


TIME, JULY 31, 1964 











puters 
having 





difficulties. is 


it. G.E. 


seemed likely to 
more by 


and ollice machines and e. 


anxious for the 
same sort of help. Preparing to extend 


accomplish 
its two bits of bargaining than 





rood Will and 


‚пем ассо 
S community. 
Considerate in a Way. B.P, 
Proprietorship is symbolized 
board of supervisors. 


тап busines 


Which is he. 

it had managed in two years OF inde- — py German Trade Union Federath. 

Pendent marketing in Europe. Boss Ludwig Rosenberg, 6l, one of 
the few Jews now in high positions in 


WEST GERMANY 
The Union Banker 
The Marxist 
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condone Capitalism. Then Postwar pros- that | don't disturb MY colleagues іп 
Perity, bulging union coffers, and “со. their morning chat and coffee hour." 
determination" laws— which placed un- Such considerate treatment by 


ion leaders on corporate boards— gra. 


ually converted labor into an 


“unions today own Germany's 
housing construction companv, 
share with Cooperatives 
15 second-ranked 


the largest Cul-rate life insur 


fiir Gemeinwirtschaft. Which lately 
been engaged in 
Practice of gobbi 


has just bought control 


Investitions- und Handelsbank. 


Unorthodox but Rewarding. Trade 


unions and 


lounded six 
1950. 


consumer 
small banks 
merged them to lorm B.F.G. in 
1958, and still hold all of its stock. The 
bank avoids the natural inclination to 
restrict. its. business to union finances 
and interests. aggressively competes 
with. traditional banks for commercial 
and industrial customers, Union and 
cooperative funds w hich once consti- 
tuted half of its deposits and Credits, 
today account for only 189 of de- 
posits and 15% of credits, The bank's 
assets have grown to nearly $1 billion. 
making it Germany's fourth largest 
bank. Some of this rapid growth has 
occurred just because of B.F.G.'s pro- 
letarian background. 1 nion officials sit- 
Ung on corporate boards have provided 
the combination 
dustrial accounts 
much of the 
has been 
tacts 


for getting many in- 
into the Vaults, and 
bank's loreign business 
initiated through union con- 
all over the Iree world. 

Ihe instinctive desire Of a union bank 
lor full employment has led B.F.G. 
into several unorthodox but rewarding 
transactions. While most other bank« 
Mood aside, B.F.G. last year purchased 
several companies left insolvent in the 
collapse of the Hugo Stinnes industrial 
empire (TIME, Oct. I8, 1963), is keep- 
ing them in Operation until they can be 


resold. When the Owner of a huge 
Niirnberg Photographic mail-order 
house was arrested recently on sus. 


Picion of tax fraud, ВЕС. saved his 
company by Pulling up more than 
$2,000,000 to bail him Out. By such 
ventures, the bank has preserved thou- 
sands of jobs. also reaped dividends of 
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Flying Under Pressure 

To the despair of British 
ers, sovernment-owned British O 
Airways Corp. seems unable to decide 
whether it should be a profit-making en- 
lerprise or а show case 
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BOAC'S GUTHRIE 


After three aircraft types four chairme 


aircraft 


industry. Until 1963, when it 
turned a 


$16.8 million profit, BOAC 
had flown in the red since 1959. Last 
week it found itself in the Center of 
some political turbulence that is almost 
certain to cause it further financial trou- 
ble, Criticizing the airline's manage- 
ment, Labor M p. Roy Jenkins summed 
ир BOAC’s unhappy times: "The trou- 
ble started three aircraft types, four 
Chairmen, five ministers of aviation and 
8U million Pounds of deficit ago." 

The Plane Drain. That goes back to 
1954. when BOAC bid for competitive 
leadership in the jet аре went 
alter а series Ol crashes of its much- 
touted Comet. | Jetliner. With all the 
Comets rounded as unsafe until 1958, 
BOAC concentrated on Britannia 
Props, at the government's 
buying only British planes. By the time 
the Britannias were flying the all-im- 
Portant North Atlantic run in 195%. 
competing airlines had already taken off 
in the IBger, faster. U.S.-made long- 


range pure jets Eventually BOAC got 
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turbo- 
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KING FEATURES SYNDICATE 
235 bast 45th Street 


New York, №. 1. 


August 4, 1964 





Mr. Harry B. Áyers 
Assistant to the Publisher 
The Anniston Star 
Р. О. Box 189 
Anniston, Alabama 
Dear Mr. Ayerss 
Enclosed is & copy of a letter I received today 
from Walter Winchell regarding the ito» which appesred 
in his column on June 29. You will note that he sent a 
copy of it to J. Edgar Hoover ana to the FBI in Los Angeles. 
I know you will be interested in the background of the 
item in question. 


Sincerely yours, 


ebt: eb E. B. Thompson 
епс. i 
сс:Мг. Burke Marshall 

Ass't. Attorney General 


Dep't. of Justice . 
Washington, D. C. 








ү | p Ашъавво D Hotel 
7 и Los Angeles, Calif. 
i July 51, 1964 





NU B. Thompson e 
pig Features Syndicate 
67255 East 45 Street 
;New York, New York 


Dear Tommy: 


Sorry for the delay in answering your letter of July ?1 about Willie 
Smith and The Anniston Star. I have been jumping up and down the West 
Coast between San Francisco and San Diego. Would you please send copies of 
this letter to Burke Marshall, assistant U. 5. Attorney General for Civil 
Rights and to the editor of The Anniston Star? | 








The letter from the Anniston newspaper about the Willie Smith fire story: 
Surprised me no little because Smith confirmed my copy before I filed it. E: 

In the Angels' dressing room I said: "Willie, I am a reporter. My name 4 
is Winchell. Please look at this story and tell me if there is any syllable 2 
in it that is not acourate". Willie səid: "It's all true". I then took him 
to the nearest FBI office (Los Angeles) where he repeated his story plus 
other things. Не was interviewed again by a pair of other FBI agents three 
hours later in his hotel room. 


When I went over the story with Willie again, he interrupted me twice 
to say: "The house was not an expensive one--it was very cheap. It vas not . 
yet ready for us to live in. We didn't even have enough furniture ready to > 
live in it." I said: "But wasn't the house burned to the ground?" Willie _ 
replied, "Yes". I said: "Did any police of Anniston come to sce your family · 
and ask any questions about it?" "No", he replied, "you are the only one to. 
ask me anything about it". E 


I then asked Smith to clarify something. At the FBI office (and in his, 
dressing room) he said his wife knew the house was burned by whites. He Y 
told me his family wasn't home at the time of the fire--but were visiting or; 
living with her mother. "How did your wifé know the house was burned by 
whites?" I asked him. 


Willie expleined: "When my wife went to the scene she saw many beer 4 
cans where the stoop һай been. ‘She assumed it was done by 'segregationists". 


I asked Willie if this was the first time he had had trouble in his home 
town with anyone. "No," he replied, "I have had my troubles down there with: 


both blacks and vhites. 


When I asked him if he had any idea who might have done it (knowing he 
had left to become а big league baseball player) he gave the FBI (in my 
presence) the name of one man. Не seid 1% might have been (deleted by 
Winchell), the same man who set fire to а freedom bus in Anniston about а 


4 


year ago. (MORE) 





MI. в.@попрзоп 
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By the way, I have collected over $600 to Help Willie pay for a new 


homc. $100 was from me I sent most | 
: . £ ost of it t g ft 
turn over to the Smith family. RR RM ко 


қ-ғ So, when you wrote me that the assistant U. S. Attorney Gencral (for 
Civil Rights) and the FBI (and Mrs. Smith herself) denied the story, my 
eyebrows wouldn't come down from where they went. 


lt is my suspicion that the Smith family in Anniston are still so 
"terrified" they want to drop the whole thing and forget it. But when the 
FBI there (and the Department of Justice man) and the rest of the people 
don't believe this reporter (who triplo checkod evory word of 1% with 
Willic Smith) and expect me to change one word of it, I want to ask my 
editors at King Features Syndicate and the editor of The Anniston Star: 
"Would you retract, correct, etc. the sane story when the husband confirms 
each word?" 


Mr. Ayros! letter also says: "A Federal investigation completely 
exploded the charges". I just can't believe it. 


Mr. Ayres' also says: "Mrs. Smith told an FBI agent that she had not 
been threateued by anyone and has no intormation as to the origin of the 
fire". I did not say (in my story) thet Mrs. Smith had been threatened by 
enyone. 


I do not understand why Mr. Marshall, the ассісбап% U. 5. Bttorney 
General for Civil Rights does not want his name printed. 


I would suggest, in order to get to the bottom of this thing, that the 
Federal officers involved bring charges against "Wonderful Willie Smith" 


for allegedly giving falsc information to a newspaperman if they feel his 
story is not true. I believe Willie told me the truth. 


Best, 

ll И | 
гЁ, 
Walter Winchell 


Mr. John Edgar Hoover 
FBI, Los Angeles 
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Federal Housing Áduvaistration 

Pubhc Housing Administration 

Federal National Mortgage Association 
Community Facilities Administration 
Urban Renewal Administration 


August 7, 1964 


OT 
NA 
MEMORANDUM FOR: Burke Marshali ` 
Assistant Attorney General 
Civil Rights Division 
Justice Department 


Attached is a report on urban renewal developments in Cam- 
bridge, Maryland. 


Also, I am quoting a section from our weekly report to the 
President relative to the developments in the public housing 
project in that city: 


"Cambridge, Maryland, will get public housing some- 
what sooner than expected, through special action of 
the Philadelphia regional office of Public Housing 
Administration.  Recoonizing that the provision of 
low-rent housing is one of the principal issues in 
the racial unrest in Cambridge, the regional office 
sent technicians to review plans, and gave the green 
light to proceed. t is expected tnat advertising 
for bids will take plece about September 1." 


Ж. Robert — 


Administrator 














Robert C. Weaver, Administrator 


Urtan Renewal Commissioner 


HHFA Assistance to Cambridge, Md.; 
Your memorandum of July 22, 1964 


In accordance with your memo on the above subject which transmitted an inquiry 
from Mr. Lee C. White, Associate Special Counsel to the President, and a 
"Housing Report" on Cambridge's Second Ward, Submitted by the Cambridge Non- 
violent Action Committee, we have reviewed the status and prospects for urban 
renewal activity in that community. 


Ав you may recall, Cambridge's Central Business District No. 1 Project 

(ма. R-24) was approved for Survey and Planning on December 10, 1963. А 
Contract for Planning Advance was signed on March 24, 196.. This project is 
intended to remove blighted structures in downtown Cambridge and provide for 
its redevelopment. А% the present time ап executive director has been employed, 
and а project consultant and a marketability consultant have been retained. It 
is believed the project will be ready for а mid-planning conference in October. 


Last month Cambridge h&d & municipal election. In the opinion of the Regional 
Office, the outcome of this election lesves in doubt the question of how much 
support urban renewal activities in Cambridge will receive in the future. 


The Second Ward, which is the center of residence for Negroes in Cambridge, 
would certainly seem like an appropriate area for urban renewal treatment, based 
upon the "Housing Report" submitted by the CNAC. 1% remains to be determined 
whether there is а market which could afford moderate income housing, if such 
were to be the reuse for ап urban renewal project in the Second Ward. This 
market would have to be evaluated in the light of the public housing project 
which has been approved for Cambridge. 





URA would certainly give sympathetic consideration to any requests for cooperation 
from Cambridge officials. In addition, of course, we look forward to working with 


city officials in the preparation of Part I of the Application for Loan and Grant 


for the Central Business District No. 1 Project. However, as you well know, it is 


in the nature of the urban renewal process that we must wait upon the initiative 
of the city government in planning and carrying out urban renewal activities. We 


are not іп a position to respond directly to the overtures of even во well meaning 


а group as the Cambridge Non-violent Action Committee. 


Urban Renewal Commissioner 
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MEMORANDUM FOR; Burhe Marenall 
Assistant Attorney General 
Civil Richts Division 
Justice Department 
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Also, і am quotir, à te. ОП аспа Our weekly reponi to the 


т» " ЕС a pagas ex — АА 2254 аб ызы ae іш ес % " d 
гесілепе zela.ive Lo Lue develooinents іп tac pubiic housing 


Doa: in that city: 


"Cambridge, tia.yland, will get public housing some- 
what sooner than expected, through epecial ection of 
uhe Puilauelou.a szagiona, of ive ої Punii: Zocusinc 
Administration. Recognizing that Dic orovision of 
low-rent nousing is onc of the principal issues in 
әле cardial amvest iu Сайко, “Тіс rogictel office 
sent veconicilaus со seview plans, ant gave the green 
Light бо DIOCCCOCL. Ti tS expected that eaverticing 
for bids will take place aLouc GSeptembcr 1.“ 

"um & 
^ 
А act 


Robert C. Weaver 
Administrator 
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Burke Marshal?! 


August 7, 1964 


Assistant Attorney General 

Civil Richtse Division 

Justice Department 
Attacnea is а 2. On uücoéen көпемгі veveluniacnts in Coan 
bridge, Масуізі 
Also, i am quoti: а se lion aom Our woeliy report to the 
Presivenc Jela ive Lo Lue deveioonents in Cw pubiic housing 


project in that city: 


"Cambridge, Mlua:yland, wiil get pubiic housing some- 
wnat sooner chan expected, through epccial action ої 
the P'uilauelpunia „сш Опа осе si Punii- Housing 
AdmiunistraLion. Recognizing that the provision of 
low-:ent nousing is one of the orincioal issues in 
ene arial unrest iu Санокілес, tie тссіспеі office 
селі tecinacians со cseview plans, an? gave the green 
lice бо SGYrOUSQG. Ic is ezpectci that advertising 
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ll August 1964 


Mr. Paul E. Cosby 
Headmaster 

Grace Church Day School 
505 East Broadway 
Ocala, Florida 


Dear Mr. Cosby: 


Thank you for sending me the cartoon 
of Mr. Kennedy. Not that I enjoyed seeing it, 
but it is useful to know how we are treated 
publically. The Attorney General is used to it, 
though it is so unfair. 


Sincerely, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 
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Prefers Iron Fist To Silk Glove 


~ Whanaht 





Jut ” 
JAM T 
: . — UN : Я * 
aid: Ye pat е 21 [^7 
; ! ( 2% 
а his hearing before the жі 
Commissioner this coming i: 


Friday at 10:00 am Athens 


2. Will beconferring with Johnson then. 


3. Hopes you know what the situation is 
down there with respect to the ‘sick 
judge" ==- before you go off the 
rash ends 























11 August 1964 


Honorable Clete D. Johnson 
Solicitor General 
Northern Judicial Circuit 
Post Office Box 245 
Royston, Georgia 


Dear Mr. Johnson: 


This will acknowledge receipt of your letter 
Of August 7. We will, of course, be glad to cooperate 
in every way with your request for information and findings 
Of the FBI as a result of its investigation into the 
killing of Lemuel А. Penn. We are having some information 
put together in writing summarizing information for you 
in usable fashion. 


Sincerely, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 


bee: Al Rosen 
Floyd Buford 



































CLETE D. JOHNSON P. O. BOX 245 


TELEPHONE 245-7254 


Solicitor General 
Northern Judicial Circuit 


ROYSTON, GEORGIA 
August 7, 196) 


Honorable Burke Marshall 
Assistant Attorney General 
Department of Justice 
Washington, D. C. 


Dear Mr. Marshall: 


І ап the state prosecuting attorney for the Northern 
Judicial Circuit of Georgia which embraces the county of 
Madison. I have information that one Lemuel A. Penn was 
shot and killed by shotgun on July 11, 196), in Madison 
County, Georgia. I further understand that Cecil William 
Myers, Joseph Howard Sims, James 5, Lackey and Herbert 
Guest have been arrested by the Federal Bureau of Inves- 
tigation in connection with this incident on a Federal 
warrant chargins a conspiracy in violating the civil rights 
of the said Lemuel A. Penn, said arrests having been made 
after an extensive investication by the Federal Bureau 
of Investigation. 


Since murder is a state offense, this letter is written 

as a request for information and findings of the FBI as a 
result of its investizsation to be mace available to me. I 
will need this information to present to tne Grand Jury of 
Madison County, Georgia, at its August session, beginning 

on August 24, 196), at which time the said Grand Jury will 
consider murder charges against these individuals, if the 
evidence is sufficient. 


Please be assured that I, together with the Sheriff's 
Department of Madison County and the Georsia Bureau of 
Investigation, will fully cooperate with Federal authorities 
in an ef.ort to see that the ends of justice are met. 


Yours very truly, 7 


с A gidin 


Clete D. Johnson 
CDJ: gyw 


ce: Honorable Floyd Buford 
United States District Attorney 
Macon, Georgia 
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August 12, 1964 


The Honorable Louis Р. Oberdorfer 
Assistant Attorney General 
Department of Justice 

Washington 25, D. C. 


Re: Proposal To Encourage Anti-Discriminnation 


Portfolios For Religious And Other Non- 
Profit Institutions 





Dear Mr, Oberdorfer: 


As you will recall, our original memorandum stated that we would 
evaluate the employment practices of some 500 companies which 
prove most popular in investment portfolios, evaluations being 
based initially on a questionnaire similar to the Plans for Pro- 
gress report. After careful consideration, the Board of Trustees 
decided that such а standardized approach is completely un- 
feasible due to the complexities involved in making such a large- 
scale study meaningful for our participants. 


Remembering that the ultimate goal of the United Council is to 
influence change in employment practices, we have, therefore, 
adopted the procedure fully described in the enclosed Prospectus. 
We feel that this new approach will ensure an immediate and con- 
structive impact on corporate employment practices. 


We welcome your comments and hope to have the opportunity to 
discuss the program with you. 


Sincerely, 


z 


Adrienne Zutkert 


AZ/pp rM 
Enclosure CT 


T 
cc: Burke Marshall, Deputy Attorney General, with enclosurev/ 
Malcolm Andresen, President 
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iffovts to Glirinate discrimination іп employment must 
be vijgorovs апа uncoasing. While some gains have been mado 
in this area in recent years throvgh Federal, Stato and munici- 
pal omplovment laws, progress has been slow. The great major- 


ісу of Wogro citizens aro still employed in inferior or monial 


9 


jobs. Thus, additional and expanding efforts must bo mado 


co correct this inocurty. 


G 
у 


^A promising methoc of helping to achiove fair emoloymont 


was suggested by tho tational Council of Churchos' adoption 


t 


in Movember, 1253, of tho following guide lino - 


CY 


"Cnurches should cxamino their investment 
porvfolios to determine if funds aro invostoc 


in enterprises that practice racial discrimina- 
tion anc to end investments in companics that 


cannot bo persuaded to 'coaso ard desist! from 


Tho United Covneil For Fair Employmont proposes to bo 
Che Sine te coordinating body through willoh the Investor 
powoc of a number of non-profit organizations will be united 
to form an effective force to holp in the achievement of 


fair omnloyment. 











The Council, а ianbershin corporation organized under 
New York law, has applicd for tax exempt status with the 


Internal Revenue S»rvico. 


The United Council's program will comprise two parts; 


Under Part I, the svoport and participation of as many roli- 
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the United Council For Fair Employment. Under Part II, the 
collective investor power of these various organizations will 
Бе concentrated іп а way dosignod to holp corroct the dis- 
parity of opportunity which is prevalent in many corpor> ions. 
Once having mobilized the reeuired support, tho United 
Council will conduct the second pert of its program in this 


manner. 


The United Council's staff wili compile a list of companics 
which responsible sovrcos indicato fail to meet minimum 
Standards of fair employment. From this research approximately 
five companios initiolly will be selected for intensive 
individual study. Further groups of five will subseaucntly 
bo examined, These studjes ^y the United Council will result 
in a realistic cvaluation of tho particular company's omploy- 


"ont рбіпсісв anc e plan for the glinination. of unfavorable 


pUgoeticob. 











Tho staff will then organize а committoo consisting of 
the Board Chairman of the United Council, prominent indus- 
trial relations consultants, and representatives of parti- 
cipating organizations which are security holders in the 


corporation under examination. 


The committoo will first meet to discuss the findings 
of the United Council's staff. Then company officials will 
be invited to appear before the committee to discuss the 
issues raised by the Council's findings. The committee 
will next draw up a list of suggestions and proposed changes 
which it feels the company management could reasonably 
implement. А committee delegation will submit this list to 
the management and if necessary attempt to persuade manage- 


ment to adopt the suggested policy. 


If management accepted the recommendations, tho United 


Council would make periodic studios to check on actual implo- 





mentation. ІЁ management rejected them, the committee would 
detormine what action it might take to influence the cor- 
poration to modify its practices, Participating organizatiors 
would decide independently whether to divest themselves of 
their security holdings in a corporation which refuses to 


adopt a fair omployment policy. 











Obviously, to bo effective, the above program needs 


wicesprea 


Qu 


and substantial support. Success will be pro- 
portionato to the magnitude of its organized investor 

strength, Clearly then, the burden rests with non-profit 
organizations,  Thoir response will determine the extent 


to which the United Council's goal will be realized. 


it seems probable that the impact of the United Council 
will be immediate, strongly felt, and constructive, and 


that it will make a valuable contribution toward achieving 


equal employment opportunity throughout American industry. 
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Augudt 15, 1964 


lion. Burke Marshall 
Department of Justice 
Washington 25 D.C. 


Dear Burke: 

On my annual tour at Pentagon this week and next. 
phone you to see if your busy schedule permits a lunch b 
any day during the period. 

Best regards. 

Sincerely, 


— 


* 


|. ыш 


Warren 


FRANCIS J МСМАМАРА SR 


COUNSEL 


327-1700 
AREA CODE 203 
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1. І don't see why Bureau can't 


2. Ав to tapping and mail tamper 
we don't have any facts. 
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3. Ав to jamming, refer to FCC, 
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THE WHITE HOUSE 


WASHINGTON 


August 4, 1904 


MEMORANDUM FOR 


Mr, Burke Marshall 
Assistant Attorney General 
Department of Justice 


There are some suggestions that Mr, Schwerner makes 
regarding the FBI that you may wish to consider before 
relaving to the Bureau. tam also sending a сору ot the 
Schwerner letter to the Post Office Department and the 


FCC in order that they can look into aspects of his charges 


which involve their operations. 


] have already acknowledged Mr. Schwe rner!s letter and 
do not believe at is necessary for anyone else to do so at 


this stage. 


] would appreciate your reactions and suggestions as to 


what, if anything, should be done along the -ugcested 


lines, 
Lee C. White 
Associate Special Counscl 
to the President 
pieds 
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MR.AND MRS. NATHAN H. SCHWERNER 
34 Ғіғтн STREET 
PELHAM, NEW YORK 10803 


(914) PE 6-376! 


August 3, 1964 


Lee C. White, Esq. 

Associate special Counsel го 
the rresident 

The White House 


1 


Washington, D.C. 


Dear Mr. White: 


I should like tc express my thanks for the time 
taken trom your obviously pre:sin; calendar last Thursday, 
tnc 30th. І am aware that спс cime consumed in our telephone 
conversation was far beyona your anticipation, 


As you suggested, I am writing to confirm the gist 
o. che points that the other parents of civil rights workers 
and I recommend for the serious consideration of the executive 
branch of our government. 


These points are briefly: 


One: That after & responsible report has been made 
to an FBI officer regarding the apparent,arrest of a civil 
rights worker or that one such is unaccountably missing, and 
after tne field agents have iocated such person and have so 
advised the field officer, that tno FBI agent-in-charge, or a 
member of his staff, be specifically directed to convey such 
information back to the civil righcs office initiating the 
investigation for the missing worker. 


With regard to this matter, the concern of the parents 
i; obvious. There have been instances when workers have been  : 
missing for many hours, their whereabouts apparently ascertained 
by a federal official, but no word sent to the civil rights 
agency or to the parents, tor some period of time, at least. 
This creates tensions and fears which, if the facts were to 
be divulged promptly, woulda appear to be imposed needlessly, 
Furthermore, the result is to immobilize an indefinite number 
of the civil rights workers involved in searching, telephoning, 
ate. - a result which can be desirable only to the opponents 
or the government's avowed Gesire to foster voter registration, 
the expansion of education, and the other manifold facets of 


implementation of President Johnson's Civil Rights Program. 
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— Two: That there is every indication that telephone 
ines emanating from COFO headquarters everywhere in Mississip- 

pi are being tapped constantly. I am certain, as you agreed, 

that this is in direct violation of federal law and should be 

a Subject for federal prosecution. 


А Н Inree: That much of tho maii sent to functionaries 
or COFO, especiaily mail sent special delivery and/or registered 
and/or certified, has been opened before delivery to the addres- 
see. This is clearly, if provable, a violation of federal law 
which should be prosecuted. 


| Jour: That altnouga the installation of two-way 
radios in the cars of civii rights workers is a recent innova- 
tion, there have already been reports of ‘jamming’ which, I 
am informed, is also a violation of federal law which should be 
prosecuted. 


You suggested taac 1 brierly document the foregoing 
So саг as possible. Unfortunately, time has not permitted this 
in any detail for two reasons: I hesitate even to telephone 
people in Mississippi because this would entail divulging to the 
se regationists (through wire tapping) some of these subjects; 
furcher, Mrs. Schwerner апа Т are leaving New York for a much 
needed rest of a week or so, starting tomorrow. 


dowever, there are a number of things that may weil 
be pointed out: 
In conversation witn »ic«eoy and Rita, during cueir 
"Cof visit North over one weekena in the Spring, they enjoined 
us from sending any but orainary airmail. They indicated that 
recistered and special delivery mail previously sent had invari- 
ably been opened. , They, also, told us of wiretapping on telephones 
beine so blatant that whei they caiied Jackson from tne ileridian 
о 1 1 
uaunity center, the, overtones месе so gimt,that they would 
Бер out requesting the tapper ac either iieridian or Хаскзоп 
со cut off, so that the other capper mignt hear what they had 
to say. Another indication of interference with telephone соп- 


munications is: 


E 


.7 


© WATS REPORT: WEDNESDAY, JULY 29, 1904 


Monday night a poiicement told Prince Shannon, 
Negro, Helena, that whites don't allow Negroes in their 
neighborhoods, and he didn't see why Negroes should allow 





MR.AND MRS NATHAN H. SCHWERNER 
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whites in theirs (mecning Siegel). Не said 

that they could кип che sNCC people out of town 
and the police woulan'c do anything about it, апа 
said «Пас if the SNCCs tried to phone for help 


chat he would see that their calls didn't get through." 


With regard to ұшалар cf radios, an example as 
recent as last Friday, tae 3156, is in the following report: 


“WATS REPORT: FRIDAY, JULY 31, 1904 
Greenwood: Richardson and Mitchell 


At 11:30 am three workers were arrested in Green- 
wood. Two new cars with temporary Tennessee tags were 
stopped by police two blocks from the office on tneir way 
to Memphis. The drivers, silas McGee, Greenwood, and 
John Paul, 21, Ossining, New York, were arrested for 
violation of the Mississippi Code 9352-24 (relating to 
cars with temporary licenses). Bond for the two is $50 
each. Monroe Sharp, who was operating the citizen's band 
radio in McGee's car, reporting the 255245226 tre office, 
was arrested for resisting arrest, bond $ 0 қ (sharp is 
“rom Chicago). Greenwood called the Memphis FBI since 
Tenn. licenses are involved and because they believe that 
someone may be jamming their radios. The people in the 
cars weren't able to hear tne office calling them, but 
the office could hear them. The jamming might be coming 
— i i Et "11 contact 
from the fire station. If we can prove it we о 


the FCC." 


We parents respectfully urge upon your office the 


rolilowing: 
i voint Ооз: Tuat a directive be issued re- 
tine Resear ae ont-in-cnarge со advise the initiators of 
(3 a е . Я + 
call 222 ав the whereabouts or a reportedly missing civil 


rights worker are ascertained. 


Ресагдіпе point Two: That the Post Office Department 

e o 4 29 рК А x iv 

i i i to lay the groundwork for prosecution. 
n investigation СО . : 7 | : 

been dH investigation might well be implemented by tne prepara 

= = istered and/or special delivery mail 


in New York, of regi 


rion; tatioaery directed to Rita at Meridian or 


(for example, оп шу 5 
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as 


Jackson - or that of some other known person directed to 

а functionary of COFO) and that such mail be turned over 

to a designated postal inspector to be followed to its des- 
tination, It is our opinion that such a technique, leading 
to a prosecution with a strong probability of conviction of 
federal crime, would act as a greater deterrent than a 
general directive tothe Post Office Department. 


Regarding Foints Three and Four: We urge that 
the FBI, or other federal agency (perhaps the FCC) be directed 
to investigate these matters by providing technicians who 
could man the instruments involved and determine beyond a 
doubt, not only the facts of wiretapping and radio-jamming, 
but the sources as well, with an eye to federal prosecution. 


Finally, I add a further word regarding documenta- 
tion. Ме are certain that federal agents, on the scene in 
Jackson and near other COFO headquarters, can readily be given 
testimony by responsible staff workers, of instances of all 
the violations indicated. From here we hesitate to write or 
telephone due to possible leakage of the purposes for the 


inquiries. 


Again, I wish to thank you for your time and for 
your assurances, as a result of which I have absolutely no 
doubt that every effort is being made to resolve the mystery 
of the disappearance of the three young men. Апа, if it is 
not presumptuous, ney I ask you to convey to President Johnson 
my deep conviction that he is doing everything possible in this 
matter and my utmost appreciation for those efforts. 


Most sincerely, | 
G 222 А | 
“ж Р ТИ 

2 Ж 


—— 


4 Nathan Н. Schwerner 











n DEPARTMEN^ ^F JUSTICE 
ROUTINu SLIP 


NAME DIVISION SUILDING 


кеа 


c p^ be 





{__] SIGNATURE Г] COMMENT [.]PER CONVERSATION 
(_] APPROVAL [_] NECESSARY ACTION "| AS REQUESTED 
(71 SEE МЕ (СІ NOTE AND RETUR [ ]NorE AND FILE 
С ] RECOMMENDATION [ ] CALL ME [L]YOUR INFORMATION 
m- ANSWER OR ACKNOWL- N 
l- 'EDUE ON OR BEFORE NEG 
EUER H 

l a 


REMARKS 


Any comments? — 


BM 
8/17 : 










* 3 
ii — TRI 
ud ет?ш ә Ac £T 


А HJ) fart 2 7 Бе of 3 — 
ING, ROOM, EXT. [DATE 
ГА TER 


ву! 
UM 











TO 


ca 


= 














— 














FROM 


THE OFFICE OF THE DEPUTY ATTORNEY GENERAL 





[REMARKS: 


ATTORNEY GENERAL 


( | EXECUTIVE ASSISTANT 
| | OFFICE OF PUBLIC INFORMATION 


DEPUTY ATTORNEY GENERAL T е 
= Mr, Marshall 
| | EXECUTIVE OFFICE—U. S. ATTORNEYS 


— 


[ ] EXECUTIVE OFFICE-U. S. MARSHALS 
SOLICITOR GENERAL 


| ADMINISTRATIVE DIVISION 


[| | LIBRARY 


| ANTITRUST DIVISION 


CIVIL DIVISION 

CIVIL RIGHTS DIVISION 
CRIMINAL DIVISION 

INTERNAL SECURITY DIVISION 
LANDS DIVISION 


TAX DIVISION 


| OFFICE OF LEGAL. COUNSEL 


OFFICE OF ALIEN PROPERTY 
BUREAU OF PRISONS 


FEDERAL PRISON INDUSTRIES, INC. 


FEDERAL BUREAU OF INVESTIGATION 





A 
IMMIGRATION AND NATURALIZATION SERVICE es 


PARDON ATTORNEY N ЖА ( 
“ E 


PAROLE BOARD 


BOARD OF IMMIGRATION APPEALS F 








ATTENTION: — — - - C ) 





SIGNATURE [| NOTE AND RETURN 


APPROVAL ( ] SEE ME 
RECOMMENDATION Г] PER CONVERSATION 


— 
— 


COMMENT [ | AS REQUESTED 





NECESSARY ACTION ( ] NOTE AND FILE 
CALL ME 


---- 


YOUR INFORMATION Кыз 


ANSWER OR ACKNOWL- 





3 PREPARE REPLY FOR 


| 
| 
- EDGE ON OR BEFORE ЕЕ СЕСЕ СОМА оа | 
H 
i THE SIGNATURE OF _.. а. MODEM TEE 


—— M — 








^il issistant ^ttorneys Gone ral ^uguat Li, 1964 





Gu. А. Ceoghegan 
^ssistant Deputy sttorney Genaral 





— Goverment Litigation seminar 





ins CtLoruey сепса has constitutes solicitor General 
Sex, -sistant S.ttorney veneral Clark and the writer a comeittee 
to plan а Gominar ла Federal government Litisation for usr young 
Lawyers. ‘The saminar would also serve as an orientation for 
сому appointesd Oepartwent attorneys. 


Us hava Чәсісес it da not feasible tu attempt to conduct 
what із lrequentiy ceferrad to ss a trial practicos seminar. 
his involves more of а aifferenmce in presentation of material 
than it dosa substance. we believe that tha subject matter of 
the sominar can bo mast offeetively presented іп lecture form 
by indivicuals or pamela. 


nach division will have to assume ruesponsibility for 
: the conduct of tha suminar sessions involving its area of work. 
This includes providing the necessary lecturers to present the 
Subicct matter, 


we request your cimanis an the attached draft of ө 
окоп for the seminar, particularly as it relates со the 
work of your division. ‘lease suggest any revision in the 
for of the progres or subject matter which you think wiil 
make the seminar mors interostin, aad rewarding to chose who 
will attend. 


for your further information seminar sessions probably 
Will we scheduled «wring working hours and last about two hours. 











PEDERAL GOVERNMENT LITIGATION SEMINAR 


ғ . 


History, Organization and Function of the Department of 


aj History of the Office of the Attorney General and his 
role as am-ember of the President's cabinet. (Attorney 
General) 9-20 minutes. 


b) Orpanization of Department of Justice. (Deputy Attorney 
General) 15-20 minutes. 


c) Role of the i(mited States as litigant and the government 
lawyer. (Мс. Cox) 30 minutes. 


d) Function of Office of Public Information. (Mr. Guthman) 
10-315 minutes. 


о) Office of Loyal Counsel (Offico of Administrative Procedure; 


э 


Conscicntions Objector Section). (Mr. 5chloi) 20 minutes. 


f) Administration and Budget. (Mr. Andretta) 15 minutes. 





The Development of a Criminal Case through Indictment. 

The sources of potential cases - Liaison with FBI and other 
agencies - tho extended investigation - the organized crime unit -~ 
liaison with United States Attorney's De - the prosecutive 
mamorae - bho ceehsion fo prosecute ~ preparation for grand 


napy n grand jury presentation -~ ыч mont - contacts with 


раса» 
III, Pro»aration end Trial of а Criminal Caso 


Techniques об preparation ~ problems in presentation of 


PACTS e Боп 05225 e$ cort witnesses - selection of jury 
relationshio with opposing counsel ~ ethics = an and closing 
SLOUGG S.S - 2- * - protecting the record - sentencing and 
post-csaviction responsibilities ~ special — of criminal 
enge иго (veg. civil case. 








e e 


ту. Pleadings aud pretrial practice in civil cases. 


Saurons of cages ~ investigation ~ lisison with United 
States Attorneys' office - defense or institution of suit prepere- 
tion of pleadings ~ discovery ~ pretrial conference - stipuiationa - 
settlement., 


V. Trial of civil suits. 


Theory of case - preparation of witnesses ~ use of documentary 
avidenee - expert witmeseas ~ crose~cxamination - selection of jury - 
jury instrections - use of briefs - use of exhibits and other trial 
materials - problema of civil as distinguished from criminal cases. 


Vi. The Civil Division. 


The United States ав а party in civil litigation < important 
statutes in the Civil Division: The Federal Tort Claims Act; 
Tucket Act; Wunderlich Act, ete., ~ representation of other agencias = 
fraud cases - Court of Claims - liaison with United States Attorney's 
offices ~ Admiralty casas ~ settlement procedures. 


VII. Tho Setitrust Division. 


Orgenizstion - antitrust laws ~ relationship with РТС ава 
other regulatory agencies - antitrust invostiazations - grand jury ~ 
civil imwestigative demand - pretrial and discowary - techniques 
for handling the ‘big case - antitrust policy and objectives - 
considerations in deciding whether to bring suit - clearence policy. 


VIII, The Tax Division. 


Organization - relationship with IRS - settlement - 
procedures ~ refunds ~ criminal prosecutions and relation to 
organirzsd crime matters ~ influencing developments in tax Law - 
collections, liens and state court proceedings. 


іл. Тһе Civil Rights Dívision. 
2rgenizatíon - Civil Rights Acta of 1957, 1960 and 1963 - 


the social aspects of the Division's work - extra-statutory and 
extra-judicial procedures - the future. 























4ternal socarity Division. 


story amd organization ой Division е Jaith Aet - Intesusi 
swa АСЕ of 1950 е gelation to Subversive Activities Coptrol 
асасы - constíturional probleme - Jencks Act — Foreign Agents 
Registration Act - inwetigetion and prosseution of espionage 
and sabatogo. 


ХА. Camis Division. 


Degenization and jurisdiction ~ condemnation - valuation ~ 
settlements ~ Indian rights end claims - public Lands. 


ALE. Griminal tivision. 

oxganieation and jurisdiction - relation to United States 
Attorney ” Organized Crime Program - relation to other agenciae ~ 
enforcement policies. 

RIII, Faderal Bereau of [ovestigatian. 

Organization and jurisdictione - training of agents ~ intoaraal 
security - general investigation < milaetion to local enforcement 
agencies - relation te other Federal investigative sganoías ~ 
grime Labs. 

AIV. Duveau of Prisons. * 
XV. — Lwsilgration and Naturalisation Service. 
AVi. Appellate Advocacy. 

Role of Selieiter Gomerel in authorising appeal; policy 

ngonciesn; 


considerations involved; relation to independant 
Supremo Court practices. Briof writing and oral arant. 


t The desirability of including these subjectea із open to 
question. Perhaps thay could be combined into ome session, 











17 August 1964 


Mr. Orzell Billingsley, ir. 
Chairman 

Southern Democratic Conference 
1630 Fourth Avenue, North 
Birmingham, Alabama 


Dear Mr. Billingsley: 


Thank you for the letter and its 
enclosures. The matter is one for consideration 
by the Democratic Party, and as you know, not 
one of official concern to the Department of 
Justice. But I appreciate being informed of the 
action of the group. 


Sincerely, 


Burke Marshall 
Assistant Attorney General 
Civil Rights Division 














SOUTHERN DEMOCRATIC CONFERENCE 


1630 - 4TH AVENUE, NORTH 
BIRMINGHAM, ALABAMA 


ATTORNEY ORZELL BILLINGSLEY, JR. TELEPHONE 


VICE CHAIRMAN OF ALABAMA August 1? 3 1 0 6 n 324-5723 


The Honorable Burke Marshall 
Assistant Attorney General 
of the United States 
Washington, D. C. 


My dear Mr. Marshall: 
Re: Alabama Democratic Conference, Incorvorated 
Enclosed herewith is a statement of position of the 
Alabama Democratic Conference, Incorporated, as authorized 


by the Board of Directors of said organization. 


We urge you to give protests contained therein your 
careful and serious consideration. 


Thanking you for an immediate replv, I am 
Sincerely yours, 


ALABAMA DEMOCRATIC CONFERENCE, INC. 
! / 


Н * E r 
/ 


Orzell Billingslev, Jr., Chairman 


OBJIr., /м 


Enclosures 











LOYALTY OATH RESOLUTION 


OF THE NATIONAL DEMOCRATIC COMMITTEE 


1960 


"Зе it resolved by the Democratic National Committee that 
it is the understandin^ that a stat» Democratic Party, in 
selectins and certifving delecates to the Democratic National 
Convention, thereby undertakes to assure that voters in th^ state 
will have the opvortunity to cast their election ballots for t^^ 
presidential and vice presidential nominees selected "v said csn- 
vention, and for electors nl2zdzed fornally or in cond conscionce 
to the election of these presidential and vice presidential 
nominees, under the Democratice Party label and dssirmnation. 

It is understood that the delecatec to the “ational Dema- 
cratic Convention, when certified by the State Democratic Partv, 
are bona fide Democrats who have the interests, welfare and 
success of the Democratic Party at h2art, and will npartici»ate 
in the convention in sood faith and therefore no additional 
assurance shall be reouired of delevates to the Democratic 
National Convention in the absence of credentials contest or 


challenge." 


Taken from the Montcomery ^Advertiser, August 5, 1965, 











ome 


ALABAMA DEMOCRATIC COTFE SE ICE. ІОПЭРОРАТ:О 
1530 Fourth Avenue, ‘lorth, Room 512 
Birminshnam, ^labama 


August 11, 1964 
POSITIOT-STATDVE'T 


The Alabama Democratic Conference, Incorporated, reiffi^ms 
its support to the Democratic National Committes. It recards 
the slate of so-called "indenendent electors" as an imoroper 
maneuver which was achieved improperly in the Мау 5, 19A4 
Alabama Democratic Primarv. 

Ме contend that electors chosen throuc^ the bona fide ma- 
chinery of the state unit of the Democratic National Party 
should be a bindin^ nart of the organization through which thev 
are processed. Holdine this belief, we suczeest that the Demo- 
cratic National Committee contest legally and ot^hsruies, the 
arrangement known in Alabama as "indenendent 2lectors." 

To further this idea, th: Alabama Democratic Conference, 
Incorporated, is ѕепліпе a delecation of observers to the Drema- 
cratic National Convention, in ^tlantic City, ‘lev Тете, 
August 23, 1964, to make an on-the-scene show of onvosition to 
the Alabama arrancement described as "independent electors." 

Further, the Alabama Democratic Conference, Incorporated, 
believes that ceood-faith Democrats, wherever located, must 
insist that voters and Democrats of every state have an onr»or- 
tunitv to vote for the presidential choice of the Democratic 
National Convention. То facilitate this idea the Alabama 
Democratic Conference, Incorporated, uoces the Credentials 
Committee of the Democratic National СоттіЖЖез to reauire and 


enforce the caood-faith oath of tho Democratic National Convention 








a) convention seats be awarded onl t5 tnasa Яз1еса%ос 
uho »ledes to sunnort the npasidantial nomin^2se of 
the Democratic "ational Convention, апа 
b) who pledge and work successfully to mav^ it 
possible for voters and Democrats to vot: for 
electors in Alabama »l»deosd to the Nenocratic 
National Party. 

Observers elected by the Alabama Democratic Conference, 
Incorporated, are b in^ instructed to ma** thems2lves available 
as vood-faith Alabama dole-ates in the event the eleeted 38 
Alabama delesates are refused seatine or fail to ba saated as 
authenic Democrats committe? to sunosort the vnresidential ticket 
of the Democratic National Convention. 

The Alabama Democratic Conference, Incorvorated, retards 
itself ав a veood-faith vehicle of the Demooratio “ational 
Committee. The DCT is ready to »artioiosto in t^^ ca^7»ai^n to 
бейту elect a Denocrat oresivant of the United States of marica: 

Pegoectfullv submitted, 


АШАМ Л DEMOCRATE COURS a JCE I6. 
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August 19, 1964 


The Honorable Burke Marshall 
The Assistant Attorney General 
Department of Justice 
Washington, D. C. 


Dear Burke: 


Today I told Bowman that I saw and heard 
you yesterday at the Community Relations Service 
meeting in Washington, but you spoke so briefly and 
left so quickly that I could not even get a chance 
to shake hands with you. He asks to be remembered, 
and we both want to tell you that we have had 
problems -- many since you left us -- when we wished 
lawyers had spoken as briefly as you did yesterday. 


Qur best. 


Sincerely, 


: c CN 


м. 


CBWjr:rgc 


айбалта av 


оор pr ы 
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August 17, 1964 


Mr. John P. Nelson, Jr. 

702 Gravier Building 

535 Gravier Street 

New Orleans, Louisiana 70130 


Dear Mr. Nelson: 


Mr. Burke Marshall has asked me to 
furnish you a list of the voting cases and 
the number of police brutality cases insti- 
tuted by this Division since 1961, in reply 
to your letter of August 11. 


Attached is a list of all cases _ 
involving violations of 52 U.S.C. 1971(а) ani(b) 
filed by this Division. The Division also 
filed 46 cases involving police brutality 
charges from the period July 1, 1960, through 
June 30, 1964. 


Sincerely yours, 


BURKE MARSHALL 
Assistant Attorney General 
Civil Rights Division 


Ву: 
WILLIAM Л. HOLLORAN 
Executive Assistant 


Enclosure 
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Would you send him list of voting cases, 
plus number of police brutality cases 


since 1961. 
BM 


17 August 


NAME 


FROM: 














NELSON AND NELSON 
ATTORNEYS AT LAW 
?ОР GRAVIER BUILDING 




































JOHN P NELSON, JR. 
, өзе GRAVIER STREET TELEPHONE 


J THOMAS NELSON 
KATHERINE S. WRIGHT NEW ORLEANS, LOUISIANA 7OI3O 529-2656 


OSWALDO V. RAMIREZ 


August 11, 1964 


Mr. Burke Marshall 
Civil Rights Division 
Department of Justice 
Washington, D. C. 


Dear Burke: 


As you may have already heard, the Louisiana Advisory Com- 
mittee for the United States Civil Rights Commission held 

a conference last Saturday afternoon in Baton Rouge, Louis- 
iana, for the purpose of familiarizing persons within the 
State of Louisiana who are engaged in direct action with 
the new functions of the various governmental bureaus under 
the terms of the Civil Rights Acts of 1964. There were 
from sixty to seventy people in attendance, and it is my 
feeling that a great deal of good came out of the meeting. 
It was, indeed, unfortunate that a representative of the 
Justice Department was not in attendance. As you can well 
imagine, the F.B.I. came in for a bit of criticism and, un- 
fortunately, no one in attendance had the necessary facts 


Gm to repudiate statements made. In this connection, would it 

i - be possible for you to send me a list of all pending cases 

1.0447 against public officials brought by the Justice Department 
in regard to Civil Rights litigation. This would be a great 


9 
3e 9 help, Burke, in our efforts to counteract some of the criti- 
a. Қ cism which is being levied at the Department of Justice. 


Um”, It is our intention within the near future to hold a hearing 
p in north Louisiana, in connection with the voter registra- 

* A tion drive. At the present time, however, there is nothing 
б definite as to time and place. We will keep you posted on the 
g3 ^ progress being made insofar as this hearing is concerned. 


CAPS With kindest personal regards, I remain 
NP Very truly yours, 


ett Gay 
X John , . Nelson, Jr. 
JPNJr/PP | 


“ 











13 August 1964 


John P, Nelson, jr., Esquire 
Nelson and Nelson 

Attorneys at Law 

535 Gravier Street 

New Orleans, Louisiana - 70130 


Dear Mr, Nelson: 


I am acknowledging your letter to 
Mr. Marshall of 11 August. Не is out of the 
city for ashort time, and I will bring it to 
his attention immediately upon his return 
Monday, August 17. 





Sincerely, 


Linda К, Stores 
Burke Marshall's Secretary 
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State 


Ga, 


Ala. 
La. 
Tenn. 


La. 


Ala. 
Ala. 
La. 
Miss. 
Miss. 
La. 
Miss. 
Ala. 
Miss. 
La. 
Miss. 
La. 
Miss. 
Miss. 
La. 


La. 
Miss. 
Ga. 
Ala. 
Ala. 
Miss. 


Miss. 
La. 
La. 
Са. 


County(Parish) 


Terrell I 


Macon 
Washington 
Fayette I 


Bienville 


Bullock 

Dallas I 

East Carroll II 
Clarke I 
Forrest 
Ouachita 
Jefferson Davis 
Montgomery 
Walthall I 
Plaquemines 
Panola 

Madison 
Tallahatchie 
Tallahatchie 


Date 
Filed 


9-4 


2-5 
6-29 
11-16 


6-7 


10-26 
10-26 
11-17 
11-17 


State-wide;attack 12-28 
on Const. interp. test 


Jackson 
George 
Bibb 
Choctaw 
Perry 


State-wide; Const. 


2-21 
4-13 
5-16 
6-15 
8-27 
8-28 


and stat. provisions 


Sunflower 
Webster 
Red River 
Jones 


1-26 
2-18 
2-18 
6-18 





CASES FILED UNDER 42 U.S.C. 1971(a) 
L — —— 


Titie 


(U.S, у, 


Raines 


Alabama 
McElveen (Thomas) 
Fayette Demo. Exec. Comm, 


Assn. of Citizens Councils of La. 


Alabama 
Atkins 
Manning 
Ramsey 
Lynd 
Lucky 
Daniel 
Penton 
Wood 
Fox 
Duke 
Ward 
Dogan 
Harris 
Louisiana 


Wilder 

Ward 

Bibb County Demo,Exec.Comm. 
Ford 

Mayton 

Mississippi 


Campbell 
Clement 
Crawford 
Jones County Demo.Exec,.Comm. 








Date Title 


State Count Parish Filed . - (Si Vil а) 


1963 

31. Miss. Hinds 7 -13 Ashford 

325 Ala. Wilcox I 7-19  Logue 
335 Ala. Elmore 7-19  Cartwright 1 
34. Ala. Jefferson 7-31  Bellsnyder | 
395 La. State-wide 10-8 Board of Education of La. 

36. La. St. Helena 10-22 Crouch 

37 La. West Feliciana 10-29 Harvey 

39; Ala. Hale 12-16 Tutwiler 

39. Ala. Sumter 12-16 Hines 

40. Miss. Copiah 12-17 Weeks 

41. Miss. Lauderdale 12-17 Coleman 

42. Miss. Oktibbeha 12-16 Henry 

43, Miss. Chickasaw 12-16 Griffin 

1964 

4A, Miss. Madison 3-5 Campbell 

45. La. East Feliciana 3-26 | Palmer 

46. Miss. Holmes 7-26 | McClellan 

47. Miss. Marshall 7-24 Clayton 








State 


Tenn. 
Tenn. 
Tenn. 


La. 
Miss. 


Miss. 
Ga. 


Miss. 
Miss. 
Miss. 
Ala. 
Miss. 
Ala. 
Ala. 
Ala. 


Miss. 


Count 


Haywood I 
Haywood II 


Haywood III 


East Carroll I 
Walthall II 


Greene 
Terrell II 


LeFlore I 
Rankin 
Holmes 
Dallas II 
LeFlore II 
Dallas III 
Dallas IV 
Wilcox 1I 


Clarke II 


Parish 


Date 
Filed 


9-13 
12-1 
12-14 





CASES FILED UNDER 42 U,S,C. 1971(b) 


Title 


ЖЕНЕ OUS | 


Beaty 
Barcroft 
Atkeison 


Deal 
Wood 


Board of Education 
Mathews 


City of Greenwood 

Edwards 

Holmes County 

Dallas County 

LeFlore County 

McLeod 

Dallas County Citizens Council 
Bruce 


Warner 
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JOURNAL 


THE NATIONAL MAGAZINE OF MOTEL MANAGEMENT 
TEMPLE, TEXAS 





DOUG COCHRAN 
EDITORIAL DIRECTOR August 20, 1964 


Dear Burke: 


Your good letter of August l7th is acknowledged with 
sincere thanks. The article which you have prepared 
is in clearly understandable terms and should prove 
very helpful to the motel industry. Many of our 
readers have told us that their biggest present pro- 
blem is in knowing specifically what they are sup- 
posed to do with regard to the new civil rights 
legislation. 


While we wish this important article might have been 
included in our August or September issue, we are 
grateful to have it at all. Newspapers have kept 

us pretty well posted on how extremely busy you have 
been, 


I appreciate your cooperation tremendously, Burke, 
both on а personal and professional level and trust 
you will call on us if there is ever any way we can 
be of assistance to you. 


Cordially, 


He D, Cochr 
HDC:gkh | 


Mr, Burke Marshall 
Asst. Attorney General 
Civil Rights Division 
Department of Justice 
Washington, D. C. 











17 August 1964 


Mr. Doug Cochran 
Editorial Director 
Tourist Court Journal 


Temple, Texas 
Dear Doug; 


Enclosed is a short piece on the 
new law which you may use if you wish. I am 
Sorry to be late with it. We are very 
pressed. 


It is nice to hear from you. 
(У regards to Nan. 


Sincerely, 


Burke Marshall 
Assistant Attorney Genera 
Civil Rights Division 
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THE NATIONAL MAGAZINE OF MOTEL MANAGEMENT 
TEMPLE, TEXAS 


DOUG COCHRAN 
EDITORIAL DIRECTOR June 22, 1964 


Dear Burke, 


Perhaps you will remember Nan and me from the many 
evenings we spent together at Ruth and Brud Frazer's 
almost lO years ago in Washington. 


Since 1960 we've been deep in the heart of Texas, 
where I've been handling the editorial end of things 
on the above magazine. You've never heard of it, 
I'm sure, but it is a highly respected and nationally 
recognized trade publication for the motel industry 
“. e а "how to" magazine, if you will, edited to 
help motel owners and managers operate their proper- 
ties more successfully. Our circulation is nat- 
ional, comprising some 27,500 motel owners/managers 
and we've been in business 27 years. бо much for 
the backgroundl 


The civil rights legislative struggle has posed 

some problems for us editorially. But riow that 

the issue has been (almost) finally resolved, we 
want to publish some guidelines telling our readers 
what they can do, what they can't do, and what 

they must do, relative to the Accommodations Sec- 
tion of the recently passed bill. Тһе approach we 
have in mind would be а down-to-earth simple ех- 
planation devoid of legal or government-type jargon. 
It should be 100% factual reporting without any 
editorializing « « « it could be developed on the 
basis of an interview Жыр you over my by-line, or 
could be written directly by you over your by- 

line, or by some other qualified person you might 

| suggest. І can come to Washington at your conven- 

| ience to put the material together. m 
| T ес 
| е inp ct ЛАСЫ - 

| t T: s 














age 2 


This is а rather urgent matter for us as we feel 

a deep responsibility to our readers. Without be- 
ing presumptiously paternalistic, we know that they 
will lean on us for guidance. 


Under separate cover I'm sending you a сору of our 
June issue and, next week, а copy of the July issue. 
In the latter, please note our "Annual Motel Financial 
Report! and an article by J. Edgar Hoover written 

&t our request. А11 this, I hope, will serve to 
acquaint you with the magazine and underscore our 
editorial ethics. 


1 sincerely hope you can give us some assistance оп 
this. Don't hesitate to phone collect: 


Office ~ Area Code 817 = PR 8-1313 
Home ~ Area Code 817 ~ PR 8-2987 


Guess both our families have done а lot of growing- 
up since we last visited. Hank, our oldest, will 

be а senior at Princeton next year; Carolyn a Soph- 
more at SeMeUe and the two little boys still at 

home. Haven't seen Ruth or Brud in years, but keep 
in touch via Xmas cards and occassional letters. Had 
a long and wonderful visit in Plainfield last Feb- 
ruary and returned here knowing the cord had been 

cut and that we preferred Texas. 


Nan joins me in best wishes to you and Vi. 


Cordially, 


He D. — 


P. S. As а starter, could you obtain for me а copy 
of the final bill as passed by the Senate? 


Mr. Burke Marshall 


15 E. Melrose St. 
Chevy Chase, Md. 





League of Women Voters, Grand Traverse 


Area 6f Michi letters. 
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DAVID A.WARNER 

SIEGEL W. JUDD WARNER, NORCROSS & JUDD pce E 
CONRAD E.THORNQUIST 459-61 I 
LAWSON E. BECKER MICHIGAN TRUST BUILDING AREA CODE 616 
LEONARD D. VERDIER, JR. 

PHIL R. JOHNSON GRAND RAPIDS, MICHIGAN 49502 


PLATT W. DOCKERY GEORGE S. NORCROSS 
HAROLD S. SAWYER 1889-1960 


CONRAD A. BRADSHAW 

HAROLD F.SCHUMACHER ы 

PETER VAN DOMELEN August 21, 1964 

JOSEPH М.МЕАТЫ, JR. 

CHARLES C.LUNDSTROM 

THOMAS R.WINQUIST — — 
PAUL K. GASTON с” CAE бр. 
JACK R CLARY (FIVE VE T, 
LEWIS A. ENGMAN e І 





— 
M. 


GEORGE L.WHITFIELD a N 
з HI I . үз „= 2-2. — E 
WALLSON G KNACK PRC BLED x 


\ 
о J еи 
The Honorable Robert Е. Kennedy LÀ 
Attorney General uu cdd. “ 
Department of Justice ES ы 
Constitution Avenue and 10th Street, N.W. 
Washington, D. C. 20530 


Dear Mr. Kennedy: 


We represent the' League of Women Voters, Grand Traverse 
Area of Michigan, а defendant in two libel actions being broughe- 
by one Dan Smoot; a radio and television commentator from Dallas, 
Texas, who terms himself a "constitutional conservative'' and 
whose Report has been placed on The John Birch Society "approved 
reading list." Ме very much would appreciate your assistance. 


In the December 1963 issue of the Bulletin of the League 
of Women Voters, Grand Traverse Area of Michigan (which is circu- 
lated to the members of the League), an article written by the 
President of the local League group dealt with the responsibility 
of League members to promote political responsibility through 
informed and active participation in government. Тһе article was 
in part critical of the Dan Smoot television programs and termed 
them a "skillful, professional job of propaganda against - against 
the United Nations, against all foreign aid, against the income tax, 
against civil rights for the negro." The article further stated 
that the programs are based on "slanted information," "half-truths," 
and "innuendoes." Smoot contends that the League article concern- 
ing his television programs and the viewpoints expressed therein 
were false and accordingly libelous. 


The law suits are pending in the United States District 
Court for the Western District of Michigan.  Barring unforeseen 
developments, it is likely that the trial will be set for sometime 
in October. The cases will be tried before the Honorable Noel P. 


Fox without a jury. 
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The Hon. Robert F. Kennedy -2- August 21, 1964 


At the trial we intend to show, among other things, 
that the statements in the League article are true, that is, that 
many of Smoot's statements in fact are based upon "slanted infor- 
mation, half-truths, and innuendoes." 


As you may be aware, the statements made by Smoot in 
his television broadcasts and his "Reports" contain numerous 
charges concerning the Department of Justice and the Kennedy Admin- 
istration. We are enclosing copies of two of these Dan Smoot 
Reports. One, dated June 3, 1963, deals with "reasonabl(e) fears 
that Kennedy might take advantage of some emergency to make himself 
a dictator" at p. 174. The other, dated September 16, 1963, deals 
with a memorandum of Walter Reuther and certain action taken con- 
cerning the "radical right." 


We earnestly request your assistance in determining 
whether the statements contained in the enclosed Dan Smoot Reports 
are accurate or whether the information on which they are based is 
slanted or untrue. We especially are interested in any specific 
examples of misleading statements to which you can point, together 
with such data in support of the same as would be admissible in a 
federal court. For the purposes of this litigation, a generalized 
answer to Mr. Smoot's charges would not be particularly helpful. 


If you are able to be of assistance, we also would ap- 
preciate your suggestion as to a possible representative of the 
Department of Justice who might be willing to testify at the trial 
on behalf of the League as to any misleading or inaccurate state- 
ments or innuendoes in the enclosed Reports. We have sent similar 
requests concerning other Reports to Mr. Katzenbach, the Deputy 
Attorney General, and Mr. Marshall, the Assistant Attorney General, 
Civil Rights Division. 


AS you can well understand, this matter is of critical 
concern to the League of Women Voters in Michigan. Because of the 
increasing tendencies of certain extremist groups to stifle honest 
criticism, however, this litigation is a matter of importance to 
non-members of the League too. 





We, and the League, appreciate any help you may be able 
to give us. Іп the event you have any questions, please feel free 
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The Hon. Robert F. Kennedy -3-- August 21, 1964 
to contact either Mr. Harold Sawyer of this office, or myself, 
either by mail or by a collect telephone call. 


Verý/ truly ypurs 


Lewis A. Engma 
wn 


Encs. 
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The Honorable Nicholas de B. Katzenbach 
Deputy Attorney General 

Department of Justice 

Constitution Avenue and 10th Street, N.W. 
Washington, D. C. 20530 


Dear Mr. Katzenbach: 


We represent the League of Women Voters, Grand Traverse 
Area of Michigan, a defendant in two libel actions being brought 
by one Dan Smoot, a radio and television commentator from Dallas, 
Texas, who terms himself a "constitutional conservative" and 
whose Report has been placed on The John Birch Society "approved 
reading list." Ме very much would appreciate your assistance. 


In the December 1963 issue of the Bulletin of the League 
of Women Voters, Grand Traverse Area of Michigan (which is circu- 
lated to the members of the League), an article written by the 
President of the local League group dealt with the responsibility 
of League members to promote political responsibility through 
informed and active participation in government. The article was 
in part critical of the Dan Smoot television programs and termed 
them а "skillful, professional job of propaganda against - against 
the United Nations, against all foreign aid, against the income tax, 
against civil rights for the negro." The. article further stated 
that the programs are based on "slanted information," "half-truths," 
and "innuendoes.'' Smoot contends that the League article concern- 
ing his television programs and the viewpoints expressed therein 
were false and accordingly libelous. 


The law suits are pending in the United States District 
Court for the Western District of Michigan. Barring unforeseen 
developments, it is likely that the trial will be set for sometime 
in October. The cases will be tried before the Honorable Noel P. — 


Fox without a jury. d 
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The Hon. Nicholas de B. Katzenbach -2- August 21, 1964 


At the trial we intend to show, among other things, 
that the statements in the League article are true, that is, that 
many of Smoot's statements in fact are based upon "slanted infor- 
mation, half-truths, and innuendoes," 


As you may be aware, the statements made by Smoot in 
his television broadcasts and his "Reports" contain numerous 
charges concerning the Department of Justice, including assertions 
concerning men appointed by President Kennedy to high judicial 
offices. Ме are enclosing а copy of the October 28, 1963 Dan Smoot 
Report in which he states that George Edwards has no known qualifi- 
cations for appointment to the Sixth Circuit Court of Appeals, at 
p. 343. 


We earnestly request your assistance in determining 
whether the statements contained in the enclosed Dan Smoot Report 
are accurate or whether the information on which they are based is 
slanted or untrue. We especially are interested in any specific 
examples of misleading statements to which you can point, together 
with such data in support of the same as would be admissible in a 
federal court. For the purposes of this litigation, a generalized 
answer to Mr. Smoot's charges would not be particularly helpful. 


We would also appreciate your suggestion as to a repre- 
sentative of the Department of Justice who might be willing to 
testify at the trial on behalf of the League as to any misleading 
or inaccurate statements or innuendoes in the enclosed Report. We 
are making similar requests with respect to other Dan Smoot Reports 
of the Attorney General, and Mr. Marshall, Assistant Attorney 
General, Civil Rights Division. 


AS you can well understand, this matter is of critical 
concern to the League of Women Voters in Michigan. Because of the 
increasing tendencies of certain extremist groups to stifle honest 
criticism, however, this litigation is a matter of importance to 
non-members of the League too. 


We, and the League, appreciate any help you may be able 
to give us. Іп the event you have any questions, please feel free 
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to contact either Mr. Harold Sawyer of this office, or myself, 
either by mail or by a collect telephone call. 
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Lewis А. Engma 
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CAMBRIDGE NON-VIOLENT ACTION COMMITTEE 


AFFILIATE OF THE STUDENT NON-VIOLENT COORDINATING COMMITTEE 
OF ATLANTA, GEORGIA 


308 Muir STREET 228-4366 
CAMBRIDGE, MARYLAND 228-3854 


August 29, 1964 


Mr, Burke Marshall 
Assistant Attorney General 
19711 "ights Division 
Department of Justice 
Washington, D. C, 


Dear Mr, Marshall: 

Here are copies of the two letters 
which we sent to the Cummunity Relations 
Service that you had requested copies of, 


Thank you very much for your help 
With this matter, 


Yours for Freedom, 





Stanley fise, SNCC 
Pield Secretary 
SW/cc 
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CAMBRIDGE NON-VIOLENT ACTION COMMITTEE 


AFFILIATE OF THE STUDENT NON-VIOLENT COORDINATING COMMITTEE 
OF ATLANTA, GEORGIA 


308 MUIR STREET 228-4366 
CAMBRIDGE, MARYLAND 228-3854 





July 28, 196) 


Gov, Leroy Collins, Director 
Community rela.ions Service 
Department of Commerce 
Wasnington, D. C. 20230 


Dear Governor Collins: 


We request the aid of the Yomm.nity uelations 
Service in helping to formulate a plan to totally 
desegregate the school system of Yorchester County. 
Several attempts at negotiation have been made from 
time to t me with the local and state school boards, 
but all to no avail. 


To each school in Vorchester County, students 
are assigned on & purely racial basis. The burden 
of transfer, which is the only means of attending 
an inte rated school within the present system, 
lies solely on the parents of the students, Stu- 
dents livin’ in the county travel up to seventy 
miles а day to attend the Negro junior-senior high 
schoo] in Cambridge, passing white schools on the 
БРАТ into town. 


There are two points we wish particularly to 
stress to illustrate the total inadequacy of the 
present system, The first is the high incidence 
of absenteeism on the part of the county school 
childsen which is a direct result of being forced 
to get up so early in the mornin in order to catch 
the school bus, he sec.nd, and most important, is 
the absolute necessity of placing the initiattve 
for transfer over to tne local school board, The 
fear of "ірзеббіп; the apple cart" by seekig: trans- 
fer for their child:en is still very stron on the 
part of a large Se,;ent of the Negro po, ulation of 
Dorchester County. ‘the existing transfer system 
plays ri ht along with thet fer, and unless revamped, 
will li ely perpetuate segregation in the local 
school sysyem almost indefinitely. wherefore, we 
әл ег] to the Community iielations Service for help. 





Sincerely yours, 


Gloria “іспасдвоп (signed) 
Vhairman, CNAG 


By: otanley Wisc, NCC 
Field 3"ecretary 
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CAMBRIDGE NON-VIOLENT ACTION COMMITTEE 


AFFILIATE OF THE STUDENT NON-VIOLENT COORDINATING COMMITTEE 
OF ATLANTA, GEORGIA 


308 MUIR STREET 228-4366 
CAMBRIDGE, MARYLAND 228-3854 


July 29, 1964 


Gov, Leroy Collins, Director 
Community Relations Service 
Department of Commerce 
Washington, D. C, 


Dear vovernor Collins: 


Enclosed you will find some reports which 
ме sent to the Civil Rights Commission. Ме had 
hoped that the Commission would act upon our ге- 
quest Гог an investigation in Cambridge, but to 
date we have received no reply. ‘The problems 
that prevailed a year ago are as yet unsolved. 


We in Cambridge have witnessed the recent 
tragic events in Harlem, Brooklyn, and iiochester, 
and fervently hope that there will be no similar 
outbreaks in Cambrid;e,. The perils of inaction, 
however, pose an equally serious threat here, 
particularly when one considers the recent his- 
tory of racial friction, 


We, therefore, request the assistance of 
the Community Relations Service in attempting 
to find a solution to the pressing problems of 
the segregated school system, overcrowded and 
inadequate housing conditions, the high rate 
of unemployment, etc, 


The news of such a step taken by your office 
would indeed help close the gap between the Negro 


and white communities. We thank you for your 
kind consideration of this matter, 


Yours truly, 


William Hall (signed) 
Field Secretary, SNCC 


со: Commission on Civil tights 











August Ол, 18464 


Mp. Serzert Trivers, Director 
Wer on Poverty Comnittee 
Wes"ington, D.C. 


Denr Mr, Shriver: 


In е recent mecting wit’) Mr, Clerence W. Miles, vc':irmnn of the 
&pecin! committee nr;ninted by Governor J, Millerd Tewes to аиту the 
Сатћгібре situetion, we informed Mr, Miles t'vt Crebridge hrd been 
mentioned sometime ago es a potentie? ares for vork under the Preaident!g 
Wer on Poverty Promyrrn. Now thet the legislation hes become Jew, Mr, 
Miles et our recuest egreed thet he wou:d disenss this progrom with you 
in re!rtionship to Cambricge. Se fee} this proposed progrrm ік necegsnry 
for the econouie survivel of the enple of this area. Ag yet we hrve 
herr? nothing from Mr. Miles on your conversation, 

I am, trer- fore, re uesting some infornetion, 1) We would like 
to "ооу if Cembridre іп under cocsicserr: tion ав a rotertiel eres in the 
Poverty Prosrec? ^C) If Cemhridge hoe heen determined eligihle, how 
взоп will the proerss he instituted here? 3) If the prorsr:sm for 
Cambridge is mot sire dy tnenger: ted, how soon will our corumnnity he 
elirihle?  .? If there ів s priority of rres in геу го t^ need, what 
is the :osition of Cambridze in reg гб to priority erers? 

Че rre enxiously rwriting your re; v, 


Y ours iu Freedom, 


Ch: i rien, Cenvibrid ge 


CNAS 
T, a Dietited by Mra. Glorie Wi!lien Yall 
Richardson, written avn Field Secret.ry, “ACC 


signed by ле in ber ahseice, 
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STATE OF MARYLAND 
MILITARY DEPARTMENT 
FIFTH REGIMENT ARMORY 
BALTIMORE-I 


24 August 196) 


Mr. Burke Marshall 

Assistant Attorney General 

Civil Rights Division 

Department of Justice 

Constitution Ave. and 10th St., N.W. 
Washington, D. C. 


Dear Mr. Marshall: 


I thought you would have some interest in the attached 
article appearing in the Baltimore Sun, August 22nd, con- 
cerning the activities of Captain William A. Harris at 
Cambridge. 


In my opinion, and that of many others, Harris has 
mede a major contribution toward a quiet solution of the 
racial problem there. Не has won acceptance from both 
white and coloured by his reasonable, diplomatic, and 
pleasant approach. 


The release of Harris from his normal duties with 
the Department of Justice to carry out his assignment in 
Cambridge is appreciated by all. 


Sincerely, 
Pg í E EU ue dit 
GEORGE M. GELSTON 


Brigadier General 
The Assistant Adjutant General 
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TREASURY DEPARTMENT 
LAW ENFORCEMENT COORDINATION 
WASHINGTON 25, D.C. 


August 25, 1964 


Mr. Burke Marshall 
Assistant Attorney General 
Civil Rights Division 
Department of Justice 
Washington, D. C. 


Dear Burke: 


Following our conversation I am enclosing one of the 
collapsible tubular steel night sticks I mentioned to you. 


As I indicated to you, I have been concerned for some 
time with the absence of any alternative weapons to the hand 
gun with which our Treasury agents can defend themselves against 
attack. This has been particularly true in cases where our 
agents have been attacked by criminal violators armed with 
knives, clubs, and the like. In order to protect himself in 
such situations the agent often has to rely on his gun. Іп 
many cases this is neither a desirable nor practicable defensive 
weapon. The enclosed stick would seem to offer a promising 
alternative to the hand gun. With its reach and strength it 
can be very effective against knives and similar types of 
weapons. Moreover, it has the great advantage of inflicting 
only nominal or less serious injury to the attacker than would 
a gun, while at the same time providing a great deal of pro- 
tection to the agent employing it. This stick was designed for 
use by the Japanese Security Police to deal with individuals 
seeking to attack or assassinate high-ranking Japanese officials, 
which attempts were usually made with knives. Its small size 
and the ability to wear it on the belt or carry it in a pocket 
where it is out of sight and out of the way make it extremely 
practicable for a non«uniformed law enforcement officer. 


Gripping the handle firmly and snapping it causes the stick 
to extend to its full length on a centrifugal force principle. 
In order to contract the stick it is held so that it is perpend- 
icular to the ground with the end pointing down. Ву gripping 
the handle tightly and tapping the point lightly against a 
solid object or solid ground, the first or thinnest section will 
release. Then the second section can be pushed in with the hand. 


"mu 
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(If the bar is struck against something soft, such as 

a wooden ог rug covered floor, the center section may 

release first. If this should happen, it is best to snap 

the stick out again and strike the point against a hard 

2. in order that the first section might be released 
irst. 


I believe that this telescopic stick provides a 
valuable and much needed defensive capability to our law 
enforcement officers, and offers an urgently needed alternative 
to reliance on a gun in situations where an agent may be 
attacked with a weapon other than a firearm. On the basis of 
preliminary tests we have made to date, it is quite likely 
that we would like to equip an appreciable number of our 
Treasury agents with the stick to be used for defensive pur- 
poses only. For your information, they are relatively inex- 
pensive and can be obtained for under $3 each, including the 
case. 


Before proceeding further with this project I would 
appreciate your views as to whether or not you see any objections 
which might mitigate against the defensive use of these sticks 
by our Treasury agents. My own feeling is that their effective- 
ness against attacks by knives and similar types of weapons, 
together with their non-lethal nature as compared with a gun 
are persuasive arguments in their favor. 


Warmest regards. 





irector 


Enclosure 
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^s you xnow, this Department has invoked 
LS 0.5.0. “41 on a number of occasions to deal with 
persons who interfere with the exercise of rights 
iraüted by rhe public accommodations title of the 
Civil Rights Act of 1964. Among these аге a prose- 
cution in Greenwood, Mississippi, and arrests in 
connection with che shooting of Lemuel Penn in 
[DIS Lors 


This is to bring to your attention that 
some doubi exists concernin» the authority of the 
аоуогатеав to use section 24! in the manner indicated, 


LS зб» 24] prohibits conspiracies to 
inrimidate citizens in the free exercise or enjoy- 
nent of any right or privilege secured by the Consti- 
tution ос laws of the United States. The statute 
almost certainly covers conspiracies to deprive 
persons of rights granted by acts of Congress (United 
States v. Waddell, 112 U.S. 76 (1884); United States 
v. Williams, - SET U.S. 70 (1951); cf. Fitzgerald v. 
Pan American World Airways, 229 Е. 2d 499 (С.А. 2, 
1956): but see “United States v. Bailes, 120 F. Supp. 
614 (1954)) and ІС would thus normally cover con- 
Spiracies to interlere with the rights granted by 
the public accommodations title. A problem exists 
here, however, because of indications that Congress 
did not mean to subject anyone to criminal prose- 
cution for violatin, the provisions of the public 


accommodations title, 
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^s vou xnov, this Department hes invoked 
15 0.5.0. 241 on a number of occasions to deal with 
persons who interfere with the exercise of rights 
/raaüated by the public accommodations title of che 
Civil Righis Act of 1964, Among these are a prose- 
cution іл Greenwood, Mississippi, and arrests in 
connection with rhe shooting of Lemue] Penn in 
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This is to brine fo your atrention ihat 
some doubt exists concernin» che authority of the 
aovernment to use section 24! in the manner indicated, 


LS. ыы з». 24) prohlolits conspiracies to 
intimidate citizens in the free exercise or enjoy- 
ment of any right or privilege secured оу the Consti- 
tution or laws otf the United States, The statute 
almost certainly covers consoiracies to deprive 
persons of rights granted by acts of Congress (United 
States v. Waddell, 112 U.S. 76 (L834); United States 
Va i Williams , S Sar E 20 (19514. Gf Fitzgerald [d v 
Pan "American World Airwavs, 229 F. 2d 599 (6.5. 2. 
19563; but see United States v. Bailes, 120 F. Supp. 
014 (1954)) and LU would thus normally cover con- 
spiracles to interfere with the rights granted by 
the public accommodations title. А oroblem exists 
here, however, because of indications that Congress 
did not mean to subiect anyone to crimiaal prose 
cution for violatins һе provisions oi the — 
accommodations title. 
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Section 207(b) of the 1964 Act provides 
iu pertinent part that "the remedies provided in 
this Title shall be the exclusive means of enforc- 
ing the rights based: on this Title . & . ." It 
follows that if the right to be free from inter- 
ference and intimidation in connection with access 
to a place of public accommodation is one of the 
"rights based on" the public accommodations title, 
then the injunctive remedy granted in the title 
is exclusive, and а criminal prosecution will not 


Тара; 


Section 203¢b) of the Act does protect 
Lhe rigat to be free from interference or intimi- 
dation by providing that no person shall "intimi- 
date, threaten, or coerce e e . any person with 
the purpose of interfering with any rizht or privi- 
lege secured by section 201 or 202" (that is, the 
Substantive sections providinz for a right of free 
access to a place of public accommodation). To 
the extent that section 203(b) thus establishes a 
right to be free from intimidation, that right may 
with considerable justification be said to be 
"based оп” the public accommodations title, If 
that be so, then this right may be enforced only by 
the injunctive remedies of Title IT. 


It has been suggested that this result can 

be avoided by the argumen: that section 203 does not 
create any rizhts, and that the real "rights" (as 
that term is used in section 207(b)) are the rights 
declared in sections 201 and 202 to the full and 
equal enjoyment of the facilities of places of public 
accommodation. Section 203, in this view, is a remedial 
section which merely repeats preexisting law to the 

ffect that no person shall intimidate another in 

the enjoyment of his federal rights. 


The difficulty is that this approach would 
render largely meaningless the prohibition in section 
207(b). Under that construction, the Government would 
presumably be equally free to prosecute the proprietor 
of a place of public accomnodation who, in violation 
of section 203(a), denied to another the rights secured 











by the public accommodations title. Both the pro- 
prietor and the third party intimidator are liable 
under federal law only because cl and since enactment 
OF the Civil Rights Aet, Just as their liability is 

a creature of the Act, so is the right of their victim. 
In short, this argument proves too much, for the courts 
will certainly protect at least the proprietors from 
criminal sanctions. Moreover, in section 207(b), 
following tne languace quoted above, there appears 

a clause stating that “nothing in this title shall 
preclude any individual or any state or local agency" 
from asserting rights based on other tederal or state 
sta_.utes. This saving ot jurisdiction does not mention 
the United States, an omission which suggests that the 
federal government mav not, in any event, use any 
remedies other than those set Forth in Title II toc 
vindicate the rights created by that title. 


Additional support for the view that criminal 
prosecutions may not be used in connection with Title 
II is found in the legislative history of the Civil. 
Rights Act of 1964, Оп a number of occasions those 
supporting the bill, including yourself, assured the 
Congress that, as the Report of the House Judiciary 
Commitiee puts it: "the prohibitions of Title II 
would be enforced only by civil suits for an injunction 
а. e neither criminal penalties nor the recovery of 
money damages would be involved." 


Counterbalancing somewhat this adverse 
picture is the fact that it is fair to say that the 
discussion during the debates concerning the non- 
availability of criminal remedies was concerned 
essentially with prosecutions of proprietors of places 
of public accommodations rather than with outsiders 
who interfere, Actually, no real thought was given 
ai the time to the problem of criminal prosecutions 
of outside mobs which interfere with the desegregation 
ot a place of public accommodations, 


It is my view that, while the courts might 
well ultimately hold that the use of section 241 is not 
authorized in public accommodations cases, an argument 
that is not wholly trivolous can be made to justify 
such use, Such an argument would be predicated upon 
the proposition that Coneress did nct mean to foreclose 
the use of the criminal Law against third persons who 
tercibly intertere with the peacetul desegregation of 
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MEMORANDUM FOR THE ATTORNEY GENERAL 
From: Burke Marshall 


Re: Criminal Prosecutions under the Civil 


Rights Act of 1964 


Ав you know, this Department has invoked 
18 U.S.C. 241 on a number of occasions to deal with 
persons who interfere with the exercise of rights 
granted by the public accommodations title of the 
Civil Rights Act of 1964, Among these are a prose- 
cution in Greenwood, Mississippi, and arrests in 
connection with the shooting of Lemuel Penn in 
Georgia. 


This is to bring to your attention that 
some doubt exists concern the authority of the 
Government to use section 241 in the manner indicated. 


18 U.S.C. 241 prohibits conspiracies to 
intimidate citizens in the free exercise or enjoy- 
ment of any right or privilege secured by the Consti- 
tution or laws of the United States. The statute 
almost certainly covers conspiracies to deprive 
persons of rights granted by acts of Congress (United 
States Ys Waddell, cup 76 (188%); United States 
Ve ams .5. 70 951); cf. Fitzgerald v. 
Pan American World Airways, 229 F. 2d A99 (С.А. 2, 
1956); but see United States v. Bailes, 120 F. Supp. 
614 (1954)) and it would thus normally cover con- 
spiracies to interfere with the rights granted by 
the public accommodations title. А problem exists 
here, however, because of indications that Congress 
did not mean to subject anyone to criminal prose- 
cution for violating the provisions of the public 
accommodations title. 
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Section 207(b) of the 1964 Act provides 
in pertinent part that "the remedies provided in 
this Title shall be the exclusive means of enforc- 
ing the rights based on this Title . . . ." It 
follows that if the right to be free from inter- 
ference and intimidation in connection with access 
to а place of public accommodation is one of the 
"rights based оп" the public accommodations title, 
then the injunctive remedy granted in the title 
is exclusive, ond a criminal prosecution will not 
lie. 


Section 203(b) of the Act does protect 
the right to be free from interference or intimi- 
dation by providing that no person shall "intimi- 
date, threaten, or coerce . . . any person with 
the purpose of interfering with any right or privi- 
lege secured by section 201 or 202" (that is, the 
substantive sections providing for a right of free 
access to a place of public accommodation). То 
the extent that section 203(b) thus establishes a 
right to be free from intimidation, that right may 
with considerable justification be said to be 
"based оп" the public accommodations title. If 
that be so, then this right may be enforced only by 
the injunctive remedies of Title II. 


It has been suggested that this result can 
be avoided by the argument that section 203 does not 
create any rights, and that the real "rights" (as 
that term is used in section 207(b)) are the rights 
declared in sections 201 and 202 to the full and 
equal enjoyment of the facilities of places of public 
accommodation. Section 203, in this view, is a remedial 
section which merely repeats preexisting law to the 
effect that no person shall intimidate another in 
the enjoyment o£ his federal rights. 


The difficulty is that this approach would 
render largely meaningless the prohibition in section 
207(b). Under that construction, the Government would 
presumably be equally free to prosecute the proprietor 
of a place of public accommodation who, in violation 
of section 203(a), denied to another the rights secured 








e^ 
-— SY on 


by the public accommodations title. Both the pro- 
prietor and the third party intimidator are liable 
under federal law only because of and since enactment 
of the Civil ights Act. Just as their liability is 

à creature of the Act, so is the right of their victim. 
In short, this argument proves too much, for the courts 
will certainly protect at least the proprietors from 
criminal sanctions. Moreover, in section 207(b), 
following the language quoted above, there appears 

а clause stating that 'nothinz in this title shall 
oreclude any individual or any state or local agency" 
from asserting rights based on other federal or state 
statutes. This saving of jurisdiction does not mention 
the United States, an omission which suggests that the 
federal government may not, in any event, use any 
remedies other than those set forth in Title II to 
vindicate the rights created by that title. 


^dditional support for the view that criminal 
prosecutions may not be used in connection with Title 
ІІ is found in the legislative history of the Civil 
Rights Act of 1964. Оп a number of occasions those 
supporting the bill, including yourself, assured the 
Congress that, as the Report of the House Judiciary 
Gommittee puts it: "the prohibitions of Title Ii 
would be enforced only by civil suits for an injunction 
e e . neither criminal penalties nor the recovery of 
money danages would be involved," 


Sounterbalancing somewhat this adverse 
picture is the fact that it is fair to say that the 
discussion during the debates concerning the non- 
availability of criminal remedies was concerned 
essentially with prosecutions of proprietors of places 
of public accommodations rather than with outsiders 
who interfere. Actually, no real thought was given 
at the time to the problem of criminal prosecutions 
of outside mobs vhich interfere with the desegregation 
of a place of public accommodations, 


It is my viev that, while the courts might 
well ultimately hold that the use of section 241 is not 
authorized іп public accommodations cases, an argument 
that is not wholly frivolous can be made to justify 
such use. Such an argument would be predicated upon 
the proposition that Congress did not mean to foreclose 
the use of the criminal law against third persons who 
forcibly interfere vith the peaceful desezregation of 
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HMONMOSRARHNDUM FOR THE ATTORHZY GENERAL 
Sega: Burke Marshall 


Sea: Griminal Prosecutions under tha civil 


Зісһк Act of 1964 


Ав you imow, this Department has invoked 
15 U.S.0. 241 on з number of occasions to deal with 
persons who interfere with the exercise of rights 
granted by the public sccommedations title of the 
Civil Rights Act of 1964. Among these are a prose- 
cution in Greenwood, Mississippi, and arrests in 
connection with the shooting of Lemuel Penn in 
Georg та * 


Tnis is to bring to your attention that 
some doubt exists concerning the authority of the 
Government to use section 241 in the manner indicated. 


l8 U.3.0, 241 prohibits conspiracies to 

intimidate citizens in the free exercise or enjoy- 
ment of any right or privilege secured by the Consti- 
tution or laws of the United States. Тһе statute 
almost certainly covers conspiracies to deprive 
persons of rights zranted by acts of Congress (United 
States Ve Waddell, 112 U.S. 76 (1884); United States 

Jillianse .2. 70 (1951); cf. Fitz erald v. 
pan American World Airways, 229 Р. 2d N99 (G.A. 2, 
1956); but see United States v. Bailes, 120 F. Supp. 
615 (1954)) and tt would thus normally cover con- 
spiracies to interfere with the rights granted by 
the public accommodations title. А problem exists 
here, however, because of indications that Congress 
did not mean to subject anyone to criminal prose- 
cution for violating the provisions of the public 
accommodations title. 
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section 207(b) of the 1964 Act provides 
in pertinent part that "the remedies provided in 
this Title shall be the exclusive means of enforce- 
ing the rights based on this Title . . . ." It 
follows that if the right to be free from inter- 
ference and intimidation in connection with access 
to а place of public accommodation is one of the 
"rpizhts based са” the public accommodations title, 
then the injunctive remady granted in the title 
- exclusive, and о criminal prosecution will not 
ie. 


3ection 203(b) of the Act does protect 
the right to be free from interference or intimi- 
dation by providing that no person shall '"intimi- 
date, threaten, or coerce . . . àny person with 
the purpose of interfering with any right or privi- 
lege secured by section 201 or 202" (that is, the 
substantive sections providing for a right of free 
access to a piace of public accoumodation). To 
the extent that section 203(b) thus establishes a 
right to be free from intimidation, that right may 
with considerable justification be said to be 
"based оп" the public accommodations title. If 
that be so, then this right may be enforced only by 
the injunctive remedies of Title II. 


lt has been suggested that this result can 
be avoided by the argument that section 203 does not 
create any rights, and that the real "rights" (as 
that term is used in sectíon 207(b)) are the rights 
declared in sections 201 and 202 to the full and 
equal enjoyment of the facilities of places of public 
accommodation. Section 203, in this view, is a remedial 
section which merely repeats preexisting law to the 
effect that no person shall intimidate another іп 
the enjoymant of his federal rights. 





fhe difficulty is that this approach would 
render largely meaningless the prohibition in section 
207(b). Under that construction, the Government would 
oresumably ba equally free to prosecute the proprietor 
of a place of public accommodation who, in violation 
of section 203(a), denied to another the rights secured 
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by the public accommodations title. Both the pro- 
prietor and the third party intimidator are liable 
under federal law only because of and since enactment 
of the Civil Rights Act. Just as their liability is 

а creature of the Act, so is the right of their victim. 
in short, this argument proves too much, for the courts 
will certainly protect at least the proprietors from 
criminal sanctions. Moreover, in section 207(b), 
following the language quoted above, there appears 

à Clause stating that “nothing in this title shall 
preclude any individual or any state or local agency" 
{rom asserting rights based on other federal or state 
Statutes. This saving of jurisdiction does not mention 
the United States, ап omission which suggests that the 
federal government may not, in any event, use any 
remedies other than those set forth in Title II to 
vindicate the rights created by that title. 


Additional support for the view that criminal 
prosecutions may not be used in connection with Title 
ІІ is found in the legislative history of the Civil 
Rights Act of 1965, Оп a munber of occasions those 
supporting the bill, including yourself, assured the 
Congress that, as the Report of the House Judiciary 
Committee puts it: "the prohibitions of Title II 
would be enforced only by civil suits for an injunction 
» o. . neither criminal penalties nor the recovery of 
money damages would be involved," 


Counterbalancing somewhat this adverse 
picture is the fact that it is fair to say that the 
discussion during the debates concerning the non- 
availability of criminal remedies was concerned 
essentially with prosecutions of proprietors of places 
of public accommodations rather than with outsiders 
who interfere. Actually, no real thought was given 
at the time to the problem of criminal prosecutions 
of outside mobs which interfere with the desegregation 
of a place of public accommodations. 


It is my view that, while the courts might 
well ultimately hold that the use of section 241 is not 
authorized in public accommodations cases, an argument 
that is not wholly Zrivolous can be made to justify 
such use. Such an argument would be predicated upon 
the proposition that Congress did net mean to foreclose 
the use of the criminal law against third persons who 
forcibly interfere with the peaceful desegregation of 
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public facilities, and that the statutory language 
and the legislative history must be read in tha 
Light of that basic understandinz. 


In view of the importance of dealing quickly 
and effectively with incidents of interference I propose 
to contínue to use section 2541 in public accommodations 
cases in the manner indicated unless instructed by you 


to the contrary. 
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MEMORANDUM FOR THE ATTORNEY GENERAL 
from: Burke Marshall 


Ra: Uriminal Prosecutions under the Civil 
Rights Act of 1964 


Ав you know, this Department has invoked 
18 U.S.C. 241 on s number of occasions to deal with 
persons who interfere with the exercise of rights 
granted by the public secommodatrions title of the 
Civili Rights Act of 196%, Among thease are a prosa- 
cution in Greenwood, Mississippi, and arrests in 
connection with the shooting of Lemuel Penn in 
morgia. 


This is to bring to your attention that 
some doubt exists concern ng the authority of the 
Jovernaent to use section 241 in the manner indicated. 


18 W.8.C. 241 prohibits conspiracies to 
intimidate citizens in tha free exercise or enjoy- 
ment of any right or privilege secured by the Consti- 
tution or laws of the United States. The statute 
almost erred сааса to ор ЖИТ 
persons of rights granted by acts of Congress ted 
States v. Waddell, 112 U.S. 75 (1884); United States 
v. Williams, SGL U.S. 70 (1951); cf. Fitzgerald v. 
Pan American World Airways, 229 F. 24 $99 PP 2, 
1956); 0 see United States v. Bailes, 120 Р. Supp. 
614 (1954)) and It would thus normally cover Con- 
Spiracies to interfere with the rights granted by 
the public accommodations title. A problem exists 
here, however, because of indications that Congress 
did not mean to subject anyone to criminal ргове- 
cution for violating the provisions of the public 
accommodations title. 
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fection Z07(b) of tna 1904 ^ct provides 
in pertinent part that "the remedies provided in 
this Тігіс shall ve the exclusive means of enforc- 
ims the гілік based on this Title . . . ." It 
follows that if the right to be free from inter- 
lerence зай iatiaidation in connection with access 
to а place of public accommodation is one of the 


"eights based on” the public accommodations title, 


then the in junc tive remedy granted in the title 
ів exclusive. and a eriainal prosecution will not 
lie. 


мес бп 493b) of the Асы does protect 

the гісіс to be free Prou interference or intimi- 
dation by providing that no person shall "intini- 
agate, threaten, or coerce . , . any person with 

the purnese of interfering with any right or wivi- 
lege secured by section 201 or 202" (that is, che 
substantive sections providing for & right of free 
ассевз to 3 nlace of public accemaodation). То 

che extent that section 20309) thus establishes c 
right to be free from intimidation, that right may 
lth considerable justification be said to be 
"based on'" che public accommodations title. Lf 

wit be so, then this right may be enforced only by 
ұз іп імлскіме rauedies of Title IL. 


іс hos veen suggested thar this result can 

int avoided by the arguraant that secrion 203 does not 
create any rights, and that the real C"pizhts'" Cas 
that term із used in section 207(b)) ure the rights 
declared in sections 201 and 202 to the full and 
equal enjoyment of che facilities of places of public 
accomodation, Section 203, in this view, is а remedial 
section which merely repeats preexisting law to the 
— that no person shall intimidate another in 

ne enjoyment of his federal rights. 


Тһе difficulty is that this approach would 
render largely meaningless the prohibition in section 
20705). Under that construction, the Severnment would 
yresuaably be equally free to prosecute the proprietor 
ой a place of public accownodation who, in violation 
of section 20362), denied to another the ri;shts secured 




















by tue public accommodations title. Both the pro- 
prietor and the third party intinidstor are Liable 
under federal law only because of and since enactment 
of the Civil Sights Act. Just as their liability is 

а ereature of the Act, so is the right of their victim. 
in short, this argument proves too much, for the courts 
will certainly protect at least the proprietors from 
criminal sanctions. Moreover, in sectiou 207(b), 
following the language quoted above, there appears 

а clause stating that "nothing in this title shall 
preclude any individual or any state or local agency” 
from asserting rights based on other federal or state 
statutes. This saving of jurisdiction does not mention 
the United States, an omission which suggests that the 
federal government шау not, in any event, use any 
remedies other than those set forth in Title II to 
vindicate the rights created by that title. 


Additional support for the view that críminal 
prosecutions may not be used in connection with Title 
ІІ is found in the Legislative history of the civil 
nights Act of 196%, Оп a mimber of occasions those 
supporting the bill, including yourself, assured the 
Congress that, as the Report of the House Judiciary 
Somaittee puts it: "the prohibitions of Title II 
vould be enforced only by civil аціса for an injunction 
4. « neither criminal penalties nor the recovery of 
money damages would be involved." 


Zounterbalancing somewhat this adverse 
aicture із the fact that it {s fair to say that the 
discussion during the debates concerning the non- 
availability of criminal remedies was concerned 
essentially with prosecutions of proprietors of places 
o£ public accommodations rather than with outsiders 
who interfere. Actually, no real thought was given 
at the time to the problem of criminal prosecutions 
of outside mobs which interfere with the desegregation 
of a place of public accownodations. 


It is my view that, while the courts might 
wall ultimately hold that the use of section 241 is not 
authorized in public accommodations cases, an argument 
that is not wholly frivolous can be made to juatify 
such use. Such an argument would be predicated upon 
the proposition that Congress did not mean to foreclose 
the use of the criminal law against thírd persons who 
forcibly interfere with the pesceful desegregation of 
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in view of the importance of dealing quickly 
ctively with incidents of interference I propose 
со use section 251 in public accommodations 


the manner indicated unless instructed by you 
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LON 297 (b) of the 1354 Act provides 
in pancinani pa ct that "the remedies provided in 
Cis cieie un be the exclusive means of enforc- 
thue rirhnts based on this Titla . . . ." It 
Lows that if the right to be free from inter- 
Terence and intimidation in connection with access 
to a laca of public accomodation is _one of the 


then phe fnfunctive гоша zronted in the title 
im exclusive, qui a criminal prosecution will not 


laction Z03(5) of the Act does protect 

қа right to be free from interference or intiai- 
ation by providing that no person shall "intími- 
are, threaten, ос coerce . . . any person with 
due nurpesa of interfering with any right or privi- 
lese secured by section 221 or 202" (that is, the 
substantive sections providing Far = right of frae 
access to s placa of mblis secommod.tion}). ro 

thea extent tinut section 20359) thus egtablishas p 
рілік to be free Eron intimidation, that right may 
vith consideruble justification be said to be 
‘based оп” the public nocosmodarions title. If 
that be so, Шеп Мыз right may ba enforced only by 
the injunccive кеген ОС itle II. 


it hoo been suggesced that this result can 
әз .Volded boy the argument chat seccion 203 does not 
create any rights, and thar the real "rights" (us 
chat tera is used in section 207(b)) are the rights 
declared in sections 221 and 202 to the full and 
aual enjoysant of the facilities o£ places of public 
accommodation.,  2ectiou 203, in this view, is а remedisl 
section which uerely repeats oreexisting law to the 
affect that no person shall intimidate another in 
the enjoyment of hia federal rights, 


Мм difficulty is that this approach would 
render lorgely meaningless the prohibition in section 
22705). Under that construction, the Governaent would 

oresumebly be equally free to prosecute the proprietor 
af a place of public accouwnaodation who, in violation 
of seccion 203(a), denied to another the rights secured 
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Әу vie public accommodations title. Both the pro- 
тог and the third party intimidator are liable 
under feders] law only because of and since enactment 
of the Civil Sights Act. Just as their liability ia 

а Creature of the Act, so is the right of their victim. 
in short, this argument proves too much, for the courte 
will certainly protect at least the proprietors from 
criminal sanctions. Moreover, in section 207(b), 
following the language quoted above, there appears 

2 clause stating that “nothing in this title shall 
preclude any individual or any state or local agency" 
from asserting rights based on other federal or state 
statutes. This saying ef jurisdiction doas not mention 
the United States, on omission which suggests that the 
federal zovernuent may not, in any avent, use any 
remedies other thun those set forth in Title II to 
vindicate the rights crested by that title. 


Additional support for the view that criminal 
prosecutions may not be uged in connection vith Title 
ІТ is found in the legislative history of the civil 
Rights Act of 1964, On a mimber of occasions those 
supporting the bill, including yourself, assured the 
congress that, аз the Report of tha House Judiciary 
Somailttee puts it: "the prohibitions of Title II 
would be enforced only by civil suits for әп injunction 
4. . “either criminal penalties nor the recovery of 
money damazes voula Ба involved," 


counterbalancingz somewhat this adverse 
picture із the Pact that it із fair to say that the 
discussion during tha debates concerning the non- 
availability of crininal remedies was concerned 
essentially with prosecutions of proprietors of places 
o£ public accommodations rather than with outsiders 
who interfere. Actually, no real thought was given 
at the time te the problem of criminal prosecutions 
of outside mobs which interfere with the desegregation 
of a place of public accommodations. 


It is my view that, while the courts night 
well ultimately hold that the use of section 24] is пос 
authorized ín public accoumedations cases, an — 
that is not wholly frivolous can be made to justify 
such use. Such an argument would be predicated upon 
the prepesition that Congress did not mean to foreclose 
the use of the criminal law against third persons who 
forcibly interfere with the peaceful desegregation of 
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MEMORANDUM FOR THE ATTORNEY GENERAL 
from: Burke Marshall 


Ae: OGriminal Prosecutions under the Civil 
Rights Aot of 1964 


As you know, this Department has invoked 
18 U.S.C. 241 on s number of occasions to deal with 
persons who — with the exercise of r 
granted by the public accommodations title ef the 
Civil aigats Aet of 1964, these are a prose- 
cution in Greenwood, MLastasippl, and arrests in 
— with the shooting of Lemuel Penn in 
Georgia. 


Thia is to bring to your attention that 
some doubt exists concerning the suthority of tha 
Sovernment to изе section 241 in indicated. 


18 9,5.0. 241 —— conspiracies to 


intimidate citizens in exercise or enjoy- 
ment of any right or privilege secured by the Consti- 
tution or laws of the United States. The statute 
almost “Of right Sere ca = to deprive 
persons of rights gran ts of Congress (Unite 
v. WiLL iam Je. 70 (1951); ef. Pitz 

гав, ызесісап Ы LE AL; 229 ы © 

| los sss United States v. 

ate ( 9$%)) an and it wo 

әрігасізя to intarfere with the г 

the public accomacdations title. pro 

hare, however, becauea of indications that Congress 
did not mean to subject anyone to criminal prose- 
cution for violating the provisions of the public 
accomodations title. 


cc: Records 
Chrono 


„Вёеепе 
Marshall 














- 2 


Section 207(b) of the 195% Act provides 

in nserrinent pact that "the remedies provided in | 
(Мір Title shall ba the exclusive aeans of anforc- 
ing the rights based on this Title... ." It 

Follows that if the right to be free from inter- 

farence and intimidation in connection with access 
to a place of public accousodation is one of the | 
‘rights based оп” the public accommodations title, | 
chen the injunctive remedy granted in the title | 
із exclusive, and a criminal prosecution will not 
lie. | 
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by the public accommodations title, Both the pro- 
prietor and tha third party intimidator are Liable 
under faderal Lew only because of and since enactment 
of the Civil Rights Act. Just as their liability ia 

à creature of the Act, ас is the right of their victim. 
In short, this argument proves too much, for the courts 
will certainly protect at least the proprietors from 
criminel sanctíons. Moreover, in section 207(b), 
following the language quoted above, there appears 

à clause stating that "nothing in this title shall 
preclude any ividual or сау state or local agency” 
from asserting rights based on other federal or state 
statutes. This saving of jurisdiction doas not mention 
the United States, an omission which auggeats that the 
federal government may not, in any event, use any 
remedies other than those set forth in Title II to 
vindicate the rights created by that title, 


Additional support for the view that criminal 
prosecutions may not be used in connection with Title 
II is Found in the legislative history of the Civil 
Rights Act of 1964, Оп a number of occasions those 
supperting the bill, including yourself, assured the 
Congress that, as the Report of the House Judiciary 
Gomsittee puts it: ‘the prohibitions of Title II 
would be enforced rem f by civil suita for an injunction 
« « „ h&ither criminal penalties nor the recovery of 
money damages would be involved," 


Counterbalanc soum&what this adverse 
picture is the fact that it is fair to say that the 
discussion during the debates concerning the non- 
availability of criminal remedies was concerned 
essentially with prosecutions of propriators of places 
of public accommodations rather than with outsiders 
who interfere. Actually, ne real thought was given 
at the time to the prob of criminal prosecutions 
of outside mobs which interfere with the desegregation 
of a place of public accommodations. 


It із my view that, while the courts t 
vell ultimately hold that the use of section 241 not 
authorized іп public acoommuodations cases, an ar t 
that is not wholly frivolous can be made to justify 
such use. Such an argument would be predicated upon 
the proposition that ress did not mean to foreclose 
the use of the criminal law against third «до 
forcibly interfere with the peaceful desagregation of 
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public facilitias, and that the statutory language 
and the legislative history must ba read іп tha 
light of that basíc understanding. 


In view of the importance of dealing quickly 
ami effectively with incidents of ínterfarence I propose 
to continue to use section 241 in public е 
cages in the manner indicated unless instructed by you 
to the contrary. 
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: 
| in the late summer of 1956, Brigadier General Bonner Fellers — one of the most 
articulate and best informed men in America — remarked to me: ` 
“The democratic and republican national conventions this year were not national con- 
ventions at all: they were gatherings of politicians jockeying for che voce іл алол." 
‘ T he truth of that remark becomes raore apparent cach day. 
. EUR 
Ї ог years, Republicans condemned Franklin D. Roosevelt's new dealism — accur- 
ately labeling it the front and cover for a communist-socialist revolution in America. 
Actually, however, ‘the Republicans, b; and large, were not opposed to new dealism. The 
only thing they disliked about Roosevelt was that he was a Democrat instead of a Republican 
— just as ; liberal Democrats have nothing against Eisenhower except that Eisenhower is a 
Republican instead of a Democrat. 

It is now apparent that Republicans — during all the years when they were acquiring 
the reputation of being anti-socialist, American constitutionalists — were not really trying 
to check the onward rush of the socialist revolution in America: they were merely trying 

А ` to learn and perfect the techniques which accounted for Reosevelt’s political success. 


Q ne Roosevelt technique — which modern Republicans are trying to steal and which 
liberal! Democrats are hysterically clinging to as their very own — is that of creating and 
then capturing the negro vote. . 


Creating a negro vote was simple. 
. Since the middle 1920s, the communists have worked to stir up hatred between 
negroes and whites in America. One theme runs through all communist agitation and activity 
' directed toward this end. The theme is presented with various disguises and sugar-coatings, 
but it is always, at bottom, the same: namely, that the south is a decaying part of the United 
States, under the control of degenerate whites whose chief pastime is to insult, oppress, beat, 
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terrorize, and murder negroes. The negrocs, 
on the other hand, are a noble race of men 
who yearn for nothing but peace and equality 
of opportunity, and brotherly love for all 
mankind. : 


Еп the middle 1930%, Roosevelt’s new deal 
Democrats in the north and west adopted 
this communist propaganda theme as their 
own. With the-help of preachers, and teach- 
ers, and professors, and writers, and Mrs. 
Roosevelt (and miscellaneous other uplifting 
reformers who hadn't the slightcse notion 
. what they were talking about) the new dealers 
and communists managed to convince not only 
negroes, but millions of whites as well, that 
this communist picture of the south was an 
accurate portrayal of conditions. 


If some conscientious northerner, who went 
south and saw for himself, reported the truth 
that negroes and whites were doing rather 
well down there, that northerner would be 
tarred-and-feathered, figuratively if not liter- 
ally, in his own liberal home town. 


H . 
Consider a recent Case: ' 


In February, 1957, Mr. Milton Rosen, 
Commissioner of Public Utilities in St. Paul, 
Minnesota, made a trip to Alabama. Nowhere 
in the south did Mr. Rosen find dead negroes 
hanging from, tree limbs. But he did see quite 
a few live ones — none of whom appeared to 
be cowed victims of lashes and broadax blows. 


Mr. Rosen thereupon concluded that people 
in the north are not thoroughly well informed 
about the condition of negroes in Dixie; and 
Mr. Rosen permitted the press to quote him to 
that effect. 


Back home in St. Paul, Mr. Rosen’s re- 
marks created quite a stir. Officers of the 
Dining Car Employees Union, Local 516, 
publicly demanded Mr. Rosen’s resignation. 


Mr. Ernest C. Cooper, acting executive sec- 
retary of the St. Paul Urban League, called 
Mr. Rosen’s remarks — 


“ 


v 
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“А distinct slap in the face to those indi- 
viduals in the north and south, who are 
valiantly striving for the realization of the 
principle of our democratic society, equality 
of opportunity for all." 


T» ; . 
toor Mr. Rosen — never having intended 
to slap anybody — made another statement 
to the press. 

He said: 


"Many thoughtful white people in the 
south are trying to help the negrocs. Progress 
is being made. 


“What I said is true: we do not at all times 
get the complete picture of conditions in the 
south.” 


his St. Paul story is an illustrative aside, 


The point is thac communist propaganda 
about race-conditions in the south created for” 
Мг. Roosevelt a "negro vote" — which con- 
sisted not only of negroes, but of other racial 
minority groups (plus a large and influential 
group of professional bleeding hearts) who 
had been convinced that the condition of 
negroes in the south was a hideous sore on the 
fair body of our nation. 


Mr. Roosevelt captured this negro vote by 
promising federal "civil rights" legislation 
which would keep blood-thirsty southern 
whites from kicking negroes around. 


"The negro vote is important. Many polit- 
ical analysts believe that the negro vote 
(broadly defined, as I have defined the phrase 
above) can be the determining factor ih pres- 
idential elections. 


In New York, for example, the vote-getting 
strength of Republicans and Democrats is 
about equal. Hence, the party which can cap- 
ture the negro vote in New York City has an 
excellent chance to get all of the electoral 
votes for the entire state — the biggest bloc 
of electoral votes in the nation. 


Capturing the negro vote by promising 
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federal civil rights legislation was a splendid 
political technique for Roosevelt and Truman 
— primarily because they were Democrats. 
Roosevelt and Truman, being Democrats, 
could дес northern votes by insulting the 
south — without losing southern votes, be- 
cause the south was solidly democratic. 


I don't believe that one northerner or west- 
erner out of 10,000 really understands this 
idiotic situation: an entire generation of south- 
erners voting almost solidly for politicians 
who insulted and threatened the south. 


But it isn’t hard to understand. 


] 


Remember that after every major war the 
United States ever fought and won, we im- 
‘mediately embraced our fallen foe, pouring 
out our wealth and friendship to help.him get 


back on his feet — in every war, except one: 
the Civil War. 


After the Civil War, the Republicans in 
control of Congress offered no aid or friend- 
ship to а fallen foc. Republicans in Congress 
imposed upon their fellow-Americans in the 
south as harsh a vengeance as history records 
in modern times. Such a thing sinks deep into 


'. the subconscious, and lasts for generations. 


Time can heal such wounds; and the Recon- 
struction Era wounds would all have been 
healed by now if the miscellaneous agitators 
(communist, political, and social) had per- 
mitted; but they didn't; and there are many 
rank-and-file voters in the south who still in- 
stinctively think of the word Republican as 
meaning something evil. 


\ D 
Жаз to this hangover the considerations of 
"practical" politics and you have the reasons 
for the solid south. 


With northern politicians threatening legis- 
lation that frightened the south, southern 
democrat politicians could present powerful 


arguments for their own réelection to Соп- · 


gress; the south had to send to Congress 


Ў 
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democrats with seniority who, because of their 
seniority, could get important committee as- 
signments and block civil rights legislation. 


hee strange bedfellows — the white vote 
in the solid south and the negro vote in pop- 
ulous northern cities — gave the Democrats a 
powerful advantage in presidential elections. 


1 ће Republicans were quite willing to 
pander to the negro vote, but what could they 
do about the south? 


The Republicans never did find the answer: 
the answer just emerged. 


"Fhe Alger Hiss case in 1948 and Joe Mc- 
Carthy’s crusade beginning two years later, 
revealed to millions of Americans an awful 
truth: for fifteen years, under democratic ad- 
ministrations, agents of the Soviet Union had 
had casy access to practically all federal agen- 
cies and had, indeed, been in virtual control of 
some of the most important policy-making 
offices in the executive branch of government. 


"The Republicans rnade political capital of 
this situation. 


'There was a time (from about 1950 to 
1953 or 1954) when Republican was a re- 
spected word among American constitution- 
alists all over the United States — even in the 
solid south. Republican was a political label 
for someone who respected the great principles 
of government embedded in the Constitution 
and the Declaration of Independence. Repub- 
lican meant someone who was opposed to 
communism-socialism-new dealism. 


It was during this period that the Republi- 
cans evolved the political strategy which out- 
dealed the new deal and the fair deal. Repub- 
licans stole the whole new-fair deal program, 
in full, and made it even worse than it was 
under the democrats, but all the while they 
advertised themselves as conservative consti- 
tutionalists, damning the extravagance and 
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waste and pro-socialism-communism of the 
Democrats. 


This Republican strategy worked in two 
presidential elections, making cracks in the 
solid south; but it may not, God willing, work 
again. 

I believe the voters of America are learning 
to recognize a new-deal socialist regardless of 
what he calls himself. 


I think the south’s silly brass-collar 1оуа!су 
to the Democratic Party is just about gone; 
and I do not think the Republicans can win 
another national election by enlarging the 
internationalist-socialist programs which they 
criticize the Democrats for starting. 


"Y — 
| Why such optimism? 


I think the current struggle in Congress 
over civil rights legislation will, ultimately, 
awaken many people. 


1 . . . 
Conde, at random, a few interesting 
incidents. . 


On February 26, 1957, Senator William 
F. Knowland (Republican leader in the Sen- 
ate) and Congressman Joseph W. Martin, Jr. 
(Republican leader in the House) were inter- 
viewed by the press, following their regular 
weekly meeting with President Eisenhower. 
Both expressed hope that Congress would enact 
President Eisenhower's civil rights program. 


Now, the President's civil rights legislation 
was actually written and introduced into the 
House by a left-wing new deal Democrat — 
Congressman Emanuel Celler of New York. 
The President's civil rights program is some- 
thing that the extreme left-wing in America 
— the communist party, all branches and 
splinters of the socialist party, the Americans 
for Democratic Áction, Walter Reuther, Mrs. 
Eleanor Roosevelt, former Senator Herbert 
Lehman, Senator Hubert Humphrey — have 
been supporting for years. ' 


Yet here аге Senator Knowland and Con- 
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gresman Martin — both known as ultra- 
conservatives—supporting the same program, 
and being careful to call it the program of 
their president. 


On February 20, 1957, the Senate Con- 
stitutional Rights Subcommittee was holding 
hearings on civil rights legislation. The com- 
mittee’s schedule was interrupted to accom- 
modate a surprise witness: Senator Everett M. 
Dirksen (Republican, Illinois). Senator Dirk- 
sen urged that the proposed civil rights legis- 
lation be strengthened to give the Attorney 
General even more power than the Democrats 
are planning to give him. 


Senator Dirksen was for years one of the 
most cloquent leaders of the ultra-conservative 
Taft Republicans. 


The President’s Civil Rights Bill is being 
sponsored in the House by two New Yorkers: 
Congressman Emanuel Celler (Democrat) and 
Congressman Kenneth B. Keating (Repub- 
lican). 


These two Congressmen are in complete 
agreement on the terms and provisions of the 
bill. The only quarrel they have had this year 
occurred on March 5, 1957, when Congress- 
man Celler postponed for one week a sched- 
uled Judiciary-Committee vote on the Civil 
Rights Bill. Celler (the new deal democrat) 
ordcred the postponement as a courtesy to wit- 
nesses who wanted to testify against the civil 
rights legislation and had not yet had an 
opportunity. Keating (the Eisenhower repub- 
lican) said that opponents of the bill had 
nothing more to say that was worth hearing. 


On February 17, 1957, the Democratic 
Advisory Council of the National Democratic 
Party, meeting in San Francisco, passed a 
formal resolution urging Democratic congres- 
sional leaders to take the lead in the new Con- 
gress to enact civil rights legislation. The 
Democratic Advisory Council did not criticize 
the Republicans’ civil rights program; it criti- 
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cized the Republicans for stealing their pro- 
gram trom the Democrats. 


In a whereas reeking with partisan bitter- 
ness, the Democratic Advisory Council's reso- 
lution said: 


“Republicans are attempting to create the 
false impression that they originated civil 


ights proposals, which they have belatedly 
opied from Democratic measures.” 


"Hor 


c 


in 
WV hat does all this mean? 


It means that the embittered struggle 

between modern Republicans and new deal 
Democrats over civil rights legislation is 
merely a continuation of that “jockeying for 
the vote in Harlem" which General Bonner 
Fellers spoke of. 
Т odern Republicans and new deal Demo- 
crats agree on the civil rights legislation they 
want. They are fighting only to see who can 
get "credit" with the organized minorities — 
credit for the most dangerous, sinister, and 
scurrilously motivated legislation ever pro- 
posed by a President and supported by leaders 
of both major parties. 


"E'hroughout this article, I have used Dem- 
остай and Republican as if I include every 
politician in both those parties. I do not. In 
both parties there are dedicated patriots who 
are Americans first and last, and party mem- 
bers only incidentally. 


These men are now carrying on a deter- 
mined fight against civil rights legislation. 

упа they аге not fighting on emotional, ог 
sectional, or racial grounds. They are fighting 
on constitutional grounds, trying to save what 
is left of the American constitutional republic 
— knowing that if the Eisenhower civil rights 
legislation is enacted, we will have taken an- 
other long leap toward a dictatorship in the 
United States. 


Ор, as Congressman Walter Rogers (Dem- 
ocrat, Texas) put it on March 12, 1957: 
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“If the administration’s civil rights bill 
passes Congress, we will have a police state in 
this country." ' 


D 


Civil Rights Act сї 1957 


Yn 1956, the Eisenhower Civil Rights Bill 
was known as H. R. 627. Originally intro- 
duced in January, 1955, by Congressman 
Emanuel Celler (Democrat, New York), H. 
R. 627 was accepted by the Eisenhower ad- 
ministration and was jointly sponsored in the 
House by New York Republican, Kenneth B. 


Keating. 


On July 23, 1956, the House passed the 
Celler-Eisenhower-Keating Civil Rights Bill 
by.a vote of 279 to 126. In the Senate, Senator. 
James O. Eastland (Democrat, Mississippi) 
managed to stop the thing in the Senate Judi- 
ciary Committee; and the Eisenhower Civil 
Rights Program died in 1956 with adjourn- 
ment of Congress. 


. 


іл the 1956 election, Eisenhower captured 
most of the negro vote in the United States. 
Of the 10 major negro newspapers in the 
United States, for example, nine were for 
Eisenhower; and the other опе was neutral. 


This political success made all modern Ке- 
publicans and new deal Democrats hot to get 
on the band wagon. 


In the opening days of the 85th Congress 
in 1957, hundreds of civil rights bills were 
introduced in both houses. 

Та the House of Representatives, all of 
these bills were referred to the Judiciary Com- 
mittee, whose chairman is Emanuel Celler. 


The bill which Celler chose to steer through 
committee was known as Н. R. 2145 — which 
bore Democrat Celler's name as author, but 
which was actually written in large part by 
Republican Keating. 
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Сы February 27,1957, a subcommittee of 
Celler's House Judiciary Committee approved 
a slightly amended version of H. R. 2145, by 
a vote of 6-0. 


On March 18, 1957, the full Judiciary 
Committee approved the bill with amend- 
ments. 


On March 19, 1957, Celler reintroduced 
the bil as amended. The new Celler bill is 
known as H. R. 6127. | 


On that same day (March 19, 1957) the 
Senate Subcommittee on Constitutional Rights 
(whose chairman is Senator Thomas C. Hen- 
nings, Missouri Democrat) approved the Sen- 
ate version of H. R. 6127. 


А 

i hus, H. R. 6127 is the civil rights bill 
which Congress and the nation are concerned 
with in 1957. 

кеге are the essential provisions of H. R. 
6127: 

Part 1: Establishment of the Commission on Civil Rights 

There is created in the executive branch of the Government a 
Commission on Civil Rights, composed of six members appointed 
by the President. Not more than three of the members shall at any 
one time be of the same political party. 

Four members of the Commission shall constitute a quorum. 

The Commission (or any two-man subcommittee of the Com- 
mission) may hold hearings at any time or place which they deem 
advisable. 

The Commission may subpoena witnesses to appear and produce 
records at any hearing; but the Commission may not subpoena a 
witness to attend or produce records at a hearing held outside the 


U. S. judicia] circuit wherein the witness is found or resides or 
transacts business. 





Witnesses at hearings of the Commission may be accompanied 
by their own counsel. 

The Commission may permit witnesses to submit sworn stawe- 
ments in writing for inclusion in the record — if the Commission 
considers the statements pertinent. The Commission will be the sole 
judge of pertinency. 

If a witness refuses to obey the terms of a subpoena, the U. S. 
Апогпеу General can request а U. S. District Court to order the 
witness t0 obey, Then, any refusal to obey will be punishable as 
comem of court (that is, on the sole authority of the federal judge, 
without 2 jury trial). 

Witnesses subpoenaed to attend any session of the Commission 
will he paid a fee of $4.00 a day, plus 512.00 a day for living 
expenses, and Бе a mile for travel. 

The Commissioners themselves will receive $50.00 а day com- 
pensation, plus travel and living expense. 

The Commission may hire a full-time staff director and any 
other personne] it wants — paying them up to $50.00 a day each, 

The Commission may also accept the services of voluntary and 
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uncompensated personnel, paying such personnel) travel and living 
expenses. 

This voluntary personnel will enjoy the same special protections 
of, and exemptions from, the United States Criminal Code that all 
regular federal employees enjoy. 

The Commission may set up whatever advisory committees it 
wants, Wherever it wants them. 

The duties of the Commission shall be: 

(1) to investigate allegations that United States citizens are being 
deprived of their right to vote, by reason of their color, race, religion, 
or national origin; р 

(2) то collect information concerning state or local laws (ог any 
other legal developments) which constitute а denial of equal protec- 
tion of the laws under the Constitution. 


Part И: To Provide for An Additional Assistant Attorney 
General 


There shall be in the Department of Justice one additional As- 
sistant Attorney General, His duties will be to handle civil rights 
matters, exclusively. 


Parts Ш and IV: To Strengthen the Civil Rights Statutes, 
and To Provide Means of Further Securing and Protecting the 
Right to Vote 


Whenever any persons have engaged, or there are reasonable 
grounds to believe that any persons are about to engage, in any 
acts or practices forbidden by civil rights statutes, the Attorney 
General may institute in the name of the United States, a civil action 
or other proper proceeding for preventive relief, including an appli- 
cation for a permanent or temporary court injunction, restraining 
order, or other order. Then, if anyone disobeys the court order, he 
can be punished for contempt of court — fined or jailed, without 
a jury trial. 

When someone claims that his civil rights have been violated, 
the U. 5, District Court shall have jurisdiction in the matter, regard- 
less of whether the person has, or has not, tried to get justice in 
state courts. 


This Act may be cited as the “Civil Rights Act of 1957." 


Б SS Те Onn 
ілсе избе Stare 


ferthur Krock, columnist for the New 
York Times, on March 1, 1957, reported that 
opposition to the Eisenhower civil rights bill 
this year is not "an emotional resistance to 


change in the sensitive area of southern negro- 


caucasian relations.” The opposition is being 
led by constitutional lawyers (like Senator 
Sam J. Ervin, Jr., former member of the Su- 
preme Court in North Carolina) who know 
that the civil rights legislation can destroy 
basic constitutional rights of all Americans. 


T 
Tiere are a few of the things which Amer- 
ica's foremost authorities on the Constitution 


say could happen if the Civil Rights Act of 
1957 is enacted into law: 
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"E he Constitution leaves to the states the 
power to determine qualifications for voters. 
Some states require that voters be able to read 
and write. 


Let us assume that the Attorney General 
of the Unired States, a Republican, believes 
that all negroes in a southern state want to vote 
for Republican candidates in an important 
election. He knows that state has a literacy 
test for voters. He imagines that many negroes 
in the state cannot pass the literacy test, and 
he guesses that election officials of the state 
will therefore disqualify those negroes as 
voters. 


Having reason to believe all of these things, 
the Attorney General of the United States can 
get a federal court order enjoining all election 
officials in that state from giving a literacy 
test. Алу election official who tries to obey 
the provisions of state election laws can then 
be sent to jail, without a trial, for being in 
contempt of court. 


Ор, ler us assume that the Attorney Gen- 
eral of the United States is a Democrat. In a 
presidential election year, he calculates that 
California will go Republican. On the eve of 
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the election, he could arrange to have every 
election official in California subpoenaed to 
testify at a civil rights hearing. He could re- 
quire them to produce and surrender all of 
the state's official election records. He could, 
in fact, use a federal court order to impound 
all official records and documents of the State 
of California and make it thus impossible for 
an clection to be held in California. 


let's say you live in Maine. You have a 
little business in which you employ ten people. 
Someone complains that you have "discrimi- 
nated” against, or hurt the feelings of, some 
negro — or some Presbyterian, or some Catho- 
lic, or some Mohammedan, or some Jew, or 
some Irishman, or some Mexican — because of 
his "color, race, religion, or national origin.” | 


The President's Civil Rights Commission 
can deputize ("accept the voluntary services 
of") some official of the National Association 
for the Advancement of Colored People to 
come into your office and examine all of your 
books, papers, and records. The NAACP offi- . 
cial could impose such demands on you as 
would make it impossible for you to carry 
on your business. . 


“WHO IS DAN SMOOT? 


Dan Smoor was born in Missouri, Reared in Texas, he attended SMU in Dallas, taking ВА and MA degrees 


from that university in 1938 and 1940. 


In 1941, he joined the faculty at Harvard as 2 Teaching Fellow in English, doing graduate work for the degree 


of Doctor of Philosophy in the field of American Civilization. 


In 1942, he took a leave of absence from Harvard in order to join the FBI. At the close of the war, he stayed 


in the FBI, rather than return to Harvard. 


He served as an FBI Agent in all parts of the nation, handling all kinds of assignments. But for three and a half 
years, he worked exclusively on communist investigations in the industrial midwest. For two years following that, 
he was on ЕВІ headquarters staff in Washington, as ап Administrative Assistant to J. Edgar Hoover. 

After nine and а half years in the ЕБІ, Smoot resigned to help start the Facts Forum movement in Dallas. As the 
radio and television commentator for Facts Forum, Smoot, for almost four years, spoke to a national audience giving 


both sides of great controversial issues. 


In July, 1955, he resigned and started his own independent program, in order to give only one side — the side 
that uses fundamental American principles as a yardstick for measuring all important issues. Smoot now has no 
support from, or connections with, any other person or organization. His program is financed entirely from sales of 


his weekly publication, The Dan Smoot Report, 


If you believe that Dan Smoot is providing effective tools for those who want to think and talk and write on 
the side of freedom, you can help immensely by subscribing, and encouraging others to subscribe, to The Dan Smoot 


Report. 
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You (perhaps knowing that 41% of the 
officers of the NAACP are either communists 
or members of communist fronts) may not 
want to let this NAACP official violate your 
constitutional right to be secure in your papers 
and effects — and put you out of business. 


If you don’t comply, however, the NAACP 
oficial can cause a court order to be issued. 


r 


A 


Then, if you don’t obey the NAACP official, ' 


you can be put in jail for contempt of court. 


Or, perhaps the NAACP official doesn’t 
want to bother to come to your office. He'd 
rather subpoena you to bring all of your 
records to him. 


Suppose he is working for a subcommittce 
of the Civil Rights Commission which is hold- 
ing hearings in Puerto Rico. You live in Maine. 
Тһе Civil Rights Act of 1957 says you can't 
be subpoenaed to go outside the judicial cir- 

_cuit where you reside or do business. 


But that’s all right, because Puerto Rico and 
Maine are in the same Judicial Circuit. Hence, 
you have an option: (1) you can either go to 
jail without a jury trial (which the Constitu- 


м ^ база, 
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tion is supposed to guarantee you); or, (2) 


you can pack up a truck load of your papers . 


and effects and haul them from Maine to 
Puerto Rico to be examined by an official of 


the National Association for the Advancement 
of Colored People. 


The United States and all of its territorial 
possessions, you see, are divided into only 11 
judicial circuits. 


Suppose you are a California banker, ac- 
cused of “discriminating” against some orien- 


tal, because you refused to grant him a loan. 


California is in the Ninth Judicial Circuit 
— which also includes Guam, Alaska, Hawaii, 
Montana and a few other western states. 


See the possibilities? 


And these are only a few of the possibilities 
under the Civil Rights Act of 1957. 


W as Congressman Walter Rogers of 
Pampa, Texas, exaggerating when he said the 
Eisenhower civil rights program would create 
a police state in America? 


If you do not keep a permanent file of The Dan Smoot Report, please mail this copy to a friend who is 
interested in sound government. 


DAN SiMCOT, 
P. O. Box 1305 
Dallas, Texas 
Please enter my subscription for ( 
SMOOT REPORT. I enclose $ 
Rates: $10 for 1 year 
$ 6 for six months 


$ 3 for three months 
$12 first class mail 


$14 for air mail 
$13 for Foreign mailing 
218 for 2 years 
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An American Tragedy  - 


a 1928, the Workers Library Publishers, 35 East 125th Street, New York (official 


publishing company of the Communist Party, USA) published a 16-page booklet entitled 
American Negro Problems — written by John Pepper. 


John Pepper (whose real name was Joseph Pogany, but who used numerous aliases, such 
as John Pepper, John Schwartz, John Swift, and so on) was the communist official specially 
designated by Moscow to direct the American communist party's program of racial agitation | 
in the United States. 


John Pepper’s American. Negro Problems was written primarily as а guide for commu- 
nist agitation activity in the presidential election campaign of 1928. 


As early as 1913, Lenin had urged American communists to use the "negro problem” 
as a means of creating the disorder and strife necessary for revolution in the United States, 
After Stalin seized power, he urged the same thing. In 1928, the Kremlin decided to take 
advantage of the national political elections in America to launch the communist racial 
agitation campaign. 


1, selecting the year 1928 as the time to begin their all-out campaign to tear the 
American union apart with racial agitation, the communists were motivated by three main 


considerations: 
(1) It was expedient to launch such a program under the cover of a "political" cam- 
paign. Communists could cry “political persecution” when their activities ran afoul of law. 


Americans — somewhat accustomed to exaggerations and inflammatory charges during 
national political campaigns, and sensitive about preserving their important tradition of 


freedom of speech to avoid the dangerous possibility that someone wight be persecuted and · 


silenced because of his legitimate political views — would be more inclined to tolerate license 
on the part of communists during a presidential campaign year than at any other time. 


THE DAN SMOOT REPORT, edited and published weekly by Dan Smoot, mailing address P. О. Box 1305, 
Dallas, Texas, Telephone DAvis 8-2464 (Office Address, 1032-А Knob Oak), Subscription rates: $10.00 
2 year, $6.00 for 6 months, $3.00 for 3 months, $18.00 for two years. For first class mail $12.00 a year; by air- 


mail (including APO and FPO) $14.00 a year, FOREIGN: by regular mail, $13.00 a year; airmail $18.00. 


Reprints of specific issues: 1 copy for 25¢; 6 for $1.00; 10 for $1.50; 50 for $5. 50; 100 for $10. 00 — each 
price for bulk mailing to one person. 





Copyright by Dan Smoot. Second class mail privileges authorized at Dallas, Texas 
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СУ Passions and emotions are nearly 
always inflamed (and rational thought usually: 
at low ebb) during national political cam- 
paigns. Hence, a presidential election year is 
an appropriate time to launch a foreign- 
directed campaign of subversive agitation. 


DN 
(8 ) In 1928, the communists were spurred 


by a sense of urgency. They realized that they 
were rapidly losing the chance to capitalize on 
the most delicate and dangerous situation ever 
to burden a civilized and peaceful nation. If 
the communists waited another four or eight 


years, their golden opportunity might be gone 
forever. 


From the communists’ point-of-view, this 
third consideration was the most important 
of all, because the “negro problem” in America 


was, indeed, being solved with miraculous 
speed, i 


Consider the situation. 


Negroes whom New England and British 
slave traders brought to the new world were 
not a civilized people captured and sold into 
bondage. They were uncivilized barbarians — 
many of them cannibalistic — with no civili- 
zation or cultural attainments of their own. 
The evil bondage to the white man — to 

, Which: they were subjected in America — was, 
physically speaking, an actual improvement 


upon the life which they had made for them- 
selves in Africa. 


These were the people — illiterate, prop- . 


ertyless, with no racial traditions of freedom, 
of culture or of self-government — who, at 
the close of the civil war, after three centuries 
of slavery in the new world, were abruptly 
freed without any training or preparation to 
bear the burdens and privileges of freedom. 


15 one violent step, they who had never 
developed a civilization of their own, were 
declared equal heirs of a civilization which it 
had taken the white man thousands of years 
to develop. 


D 


1, addition to this, the southern white 
people who had the main task of helping the 
negroes assimilate an ancient and alien culture 
were pauperized, demoralized, and embittered 
by war—a people whose own way of life 
had been shattered by military action. 


Americans in the north were also hurt and 
embittered by four years of savage warfare. 


Hurt and bitterness were the guiding 
motives of policy during the ten years that 
followed Lee’s surrender at Appomatox. 

The guns and cannon of northern occupa- 
tion armies forced southern whites to accept 
provisional state governments run bv illiterate 
negroes and villainous white carpetbaggers — 
governments which, under the cover of “law” 
despoiled southerners of their homes and other 
property, for the benefit of greedy manipula- 
tors behind the governments. 


1; is pointless to revive old arguments about 
which side was “right” and which “wrong.” 

It was northern slave-traders who brought 
the negroes here. It was southern plantation 
owners who bought and used them. 


It was not that southerners were above en- 
gaging in the slave trade or that northerners 
were above owning and working slaves. The 
economics of the time assigned the north and 
south their respective roles. 

Slavery was a national sin. The horrible 
conditions following the civil war were part 
of the wages of that sin. 


=, 


Ааа to these postwar conditions, the un- 
deniable fact that there are wide and essential 
native differences between the black and white 
races — differences which 1 make. xelationships 
at close range "delicate under the most ideal 
circumstances — and it is easy to see what a 
‘monumental problem the southern states had 
at the close of the civil war. 


It was a problem that only the chemistry 
of time and tolerance and patience and Chris- 
tian love could solve. Yet, the problem was 
being solved with miraculous speed until alien 
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agitators, aided and abetted by venal domestic ` 


politicians, entered the picture. 


Every American — north and south, 


black and white — should be proud of the 
record of what happened between the end of 
the Reconstruction Era (about 1875) and 
1928 —the beginning of the all-out commu- 
nist campaign of racial agitation. 


In those 53 years, the American negro made 
more progress than the black man had ever 
made anywhere else in the entire history of 
‘the human race. 


Tage numbers of negroes were still on 
plantations and were not living as “first-class 
citizens" in the same sense that their white 
employers were living. 


But the same could be said (in any nation 
at any period of time) of large numbers of 
people — whatever their color or whatever 
section of the nation they may occupy. 


It is simple truth that no individual (par- 

ticularly in a free society) is a “first class” 

‘citizen unless he possesses the qualities of one 
— and behaves like one. 





{itis also truth that in the south during the 
53 years between 1875, and 1928 American 
negroes ‘made miraculous progress toward full 
‘integration into the white man's culture — 
not integration in the contemporary sense of 
losing their racial identity by full amalgama- 
. tion with the white race, but integration in 
the sense that they began to develop a pride 
in their own race and, with the white man's 
help, began to build their own cultural and 
educational institutions, establish their own 
businesses, build their own homes, own their 
own land.' 


With marvelous speed, the American 
negroes — thanks to the understanding and 
sympathetic aid of southern whites — were 
becoming a proud and distinctive part of the 
total American population. 


T 
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he communists were keenly aware that 
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the "negro problem" was vanishing when they 
‘launched their program of racial agitation in 

1928. 


Е хатіпе these passages from John Pepper's 
communist booklet published in 1928: 


"The two major capitalist parties, the Republican and 
Democratic, and their small brother, the Socialist Party, have 
an unwritten 'gentleman's agreement’ on the Negro ques- 
tion. According to this sacred ‘gentleman’s agreement,’ 
which no capitalist politician has dared to violate in the 
present election campaign, there is no Negro question in 
the United States, there are no problems of social and politi- 
cal equality, no questions of discrimination against the 
Negro masses. During the whole course of the election cam- 
paign there has been only one political party which has had 
the courage to violate this 'gentleman's agreement’ to keep 
а deathly silence on the Negro question. The Workers (Com- 
munist) Party of America has come out in its election plat- 
form and in its whole election struggle as the fearless cham- 
pion of the Negro, masses, 

“The southern states arè stirred up by the political strug- 
gle of the communist speakers and organizers for the Negro 
masses. Communist anti-lynching leaflets are being distrib- 
uted everywhere. 

“Тһе candidates of the Communist Party are everywhere 
putting up a courageous fight for the full social and politi- 
cal equality of the Negro race." 


To anyone familiar with American poli- 
tics, it goes without saying that if there had 
been any real “negro problem? in the United 
States in 1928, one or the other of the major 
parties would have seized upon it to gain 
political advantage. 


This communist handbook is full of com- 
munist cliches about the “oppressed negro 
masses” in the United States, but the follow- 
ing passages from the book reveal that the 
communists knew what the actual situation 
was: 


“The Negroes of the United States are the most advanced 
section of the Negro population of the world.... ' 


“А sharp class differentiation has taken place in the 
Negro population in recent years. Formerly the Negro was 
in the main the cotton farmer in the south and the domestic 
help in the north. . .. (But now) in the big cities and indus- 
trial centres of the north there is concentrated to a growing 
degree a Negro working-class population.... At the same 
time there is a rapid development of a Negro petit-bour- 
geoisie, a Negro intelligentsia, and even a Negro. bour- 
geoisic. The very fact of segregation of the Negro masses 
creates the basis for the development of a stratum of small 
merchants, lawyers, physicians, preachers, brokers, who try 
to attract the Negro workers and farmers as consumers. . . . 


"It would be a major mistake to overlook the existence 
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of class differences among the Negroes, especially the crys- 
tallization of a Negro bourgeoisie. There were іп 1924, 73 
Negro banks, carrying an annual volume of business of over 
100, 000,000 dollars. There are 25 Negro insurance compan- 


шы. of these have assets cotalling 6,000,000 dollars and 


during 1926 alone paid over 3,000, 000 dollars in claims. 
This Negro bourgeoisie is closely tied up with the white 
bourgeoisie; is often (һе agent of white capitalists. Econom- 
ically che Negro banks are often part of the Federal Reserve 
System of banking. 

"Politically che Negro bourgeoisie is participating, to 
а growing degree, i in the so-called ‘commissions for inter- 
racial cooperation.’ These coihmittees exist in eight hundred 
counties of the south and are spreading all through the 


black belt." 


he constructive negro leaders whom the 
communists in 1928 were referring to as the 


petit-bourgeoisie and the bourgeoisie were the 
same type of good (“first-class”) negro citi- - 


zens whom the NAACP today refers to as 
“Uncle Toms.” They were negroes who, with 
pride in their own race, were becoming leaders 
of their own people — leading, them not in 
hatred and strife, but toward full-scale partici- 
pation in the free American economic system. 


Note that the communists were particularly 
disturbed because the “Negro bourgeoisie” was 
participating with southern whites in volun- 
tary commissions for inter-racial cooperation. 


NI В A 
Neso progress in the United States was so 
fast and so solid — and harmonious relations 


between black and white races were being so | 


effectively developed —that communists alone 
could not have done serious harm. 


The “race problem” did not become a major 


American tragedy until the Democratic party, 
under the leadership of Roosevelt and Tru- 
man, adopted the communist program of racial 
agitation. 


The problem did not become a major na- 
tional disaster —transforming law-abiding 
citizens into hysterical mobs, converting 
peaceful communities into cauldrons of vio- 
lence, and threatening to establish a military 
dictatorship in the southern states — until 
modern Republicans under the leadership of 
Eisenhower launched an all-out political 
struggle to win organized negro support away 
from’ the Democrats. 


ТТИ 


Both major parties, which were silent оп 
the negro question in 1928, as shown in the 
communist quotation above, have now adopted 
the total communist platform for racial agita- 
tion which is designed to destroy constitu- 
tional government and shatter: the American 
union. . 





1; you don't believe it, read the 1928 com- 
munist platform, set out on page 5 of Amer- 
ісап Negro Problems: 

"1. Abolition of the whole system of race discrimina- 


tion. Full racial, political, and social equality for the Negro 
race, 


"2. Abolition of all laws which result in segregation of (оі 
Negroes. Abolition of all Jim Crow laws. The law shall 


forbid all discrimination against Negroes in selling or rent- Mp 
ing houses, 


“3. Abolition of all laws which disfranchise the Negroes. 


"4. Abolition of laws forbidding intermarriage of per- 
sons of different races, 


“5. Abolition of all laws and public administration meas- 
ures which prohibit, or in practice prevent, Negro children 
or youth from attending general public schools or univer- 
sities, 


"6. Full and equal admittance of Negroes to all railway 
station waiting rooms, restaurants, hotels, and theatres. 


“7. Federal law against lynching and the protection of 
the Negro masses in their right of self-defense. 


"8. Abolition of discriminatory practices in courts 
against Negroes, No discrimination in jury service. 


"9. Abolition of the convict lease system and of the | 

chain-gang. | 
| 
і 
! 


“10. Abolition of all Jim Crow distinction in the army, 
navy, and civil service. 


“11. Immediate removal of all restrictions in all trade 
unions against the membership of Negro workers. 


"12. Equal opportunity for employment, wages, hours, 
and working conditions for Negro and white workers. Equal | 
рау for equal work for Negro and white workers." | 

| 
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Terror 
T here is no longer much serious doubt 
about racial agitation in the United States 


being a communist program. All well informed 
people know that it is. 


On March 7, 8 and 9, 1957, the Joint Leg- 
islative Committee of the Louisiana legislature 
held hearings in Baton Rouge, Louisiana. Testi- , 
mony and evidence presented to that commit- 
tee prove that Supreme Court decisions in 
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the "segregation" cases, the administration's 
forcing integration in the armed forces, the 
administration's using government contracts 
to force integration in private industry, and 
the activities of leaders of both political parties 
in agitating for force bills known as "civil 
rights legislation," are recklessly carrying out 
well-laid schemes of the communist inter- 
national. 


ҚА One specific important item of informa- 
f ‚ Чоп. publicized by the Louisiana committee 
"5 was that ten top leaders of the National Asso- 

ciation for the Advancement of Colored 
People have extensive communist front 
records. Тһе ten are: 


“Algernon D. Black, NAACP Board of 


Directors 
Hubert T. Delany, NAACP Board of 
Directors 
` Earl B. Dickerson, NAACP Board of 
р Directors 
X Oscar Hammerstein ЇЇ, Vice President of 
NAACP 
S. Ralph Harlow, NAACP Board of 
Directors 
William Lloyd Imes, Vice President of 
NAACP 


, Benjamine E. Mays, NAACP Board of 
X Directors 


Eleanor Roosevelt, NAACP Board of 
Directors 


x Channing H. Tobias, Chairman of the 
Board, NAACP 
W. J. Walls, Vice President of NAACP. € 
N EN A 
_ LNone of this is being reported to prove а) 
southern contention that integration of the 
races is "bad" or "undesirable." It is being 
reported to underscore an obvious truth: that 
whenever force is injected into a problem as 
delicate as race-relations, nothing but evil can 
result. 


| 


This would be so, even if the force were 
legal. When it is patently illegal, unconstitu- 
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tional, and immoral — as the federal govern- 
ment’s activities in this field have been — the 
probable end results are quite terrible to 
contemplate. 


Every thinking person has known this from 
the beginning; yet, the foremost leaders of 
our land have blindly followed a communist 
plot to the point where our nation borders on 
revolutionary violence and civil war. 


Why do you suppose that smiling, peace- 
ful housewives standing on the lawn at Central 
High School in Little Rock, Arkansas, sud- 
denly became hysterical at the news that cight 
negro children had entered the building? 


These are Americans who know that the 
Supreme Court’s school-segregation decision 
was based on the writings and philosophies of 
alien communists and socialists and not on 
American constitutional law. They know that 
the federal government has no shade of con- 
stitutional authority to tell the sovereign states 
how they must run their schools. These Little 
Rock citizens are, moreover, parents who have 
read the record of what has happened in such 
places as Washington, D. C., where integra- 
tion in the schools was hastily enforced. 


Believing that they are American citizens 
who have not only a right but a responsibility 
to protest illegal and tyrannical acts on the 
part of their own government, they assemble 
for that purpose. When they are abruptly con- 
fronted with the realization that they are 
helpless to direct the lives of their own chil- 
dren in their own way; when they see that 
the efforts of mere citizens are vain and fruit- 
less against the naked power of a police state 
— they are scared. 


Every thoughtful citizen in the south today 
is scared — as ‘he anxiously anticipates the 
horrible effects of a police state coming into 
his own peaceful community, catching him 
and his children up in a maelstrom of violence 
and hate. 
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UNFAIR ROUSING 


Qu December 30, 1960, President-elect John F. Kennedy announced the appointment of 
Dr. Robert Weaver as Administrator of the Housing and Home Finance Agency — which means 
that he will direct the federal government's multi-billion dollar housing programs. 


Ds. Weaver, a negro, has been chairman of the National Association for the Advancement 


of Colored People, and also Vice Chairman of the Housing and Redevelopment Board of New 
York City. 


The really significant fact about Dr. Weaver is not that he is a negro, but that he was chair- 
man of the NAACP. This outfit, dominated for years by persons who have long records of asso — — 
ciation with communist causes, has done, and is doing, more harm in creating strife, fear, mutual p. 
distrust, and mutual hatred among racial groups in America than all of the so-called "hate-groups" 
which ‘liberals,’ in and out of the NAACP, are always talking about. The fact is that the NAACP 
is the major, organized "hate-group" in America today. F 


. 


It poses as an organization of and for negroes, existing for the purpose of helping negroes 
advance. In fact, it is dominated by whites and mulattoes who have no rcal love for, or under- 
standing of, American negroes. 


Prive іш iie tute 1920's and carly 12208 (when the communist party and the NAACP began | % 
their parallel programs of racial-hatred agitation) American whites and negroes were solving their | 
"racial problems" with miraculous speed. American negroes were developing pride in their own? 
race, were helping to build their own cultural and educational institutions, and were establishing 
their own businesses. With marvelous speed, American negroes were becoming a proud and dis- 


tinctive part of the total American population. 


The pockets of undesirable conditions that did still exist were unfortunate but inevitable hang- 
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possible — gradually, by the chemistry of time 
and tolerance and patience and Christian love. 


When the NAACP and the communist. party 
attacked these isolated cases of racial abuse, they 
dishonestly portrayed them as typical of all negro- 
white relations in America, The NAACP and 
communist agitation was not intended to eliminate 
facial feclings and attitudes which were prolong- 


ing undesirable race-relations in isolated cases.. 


The agitation was intended to inflame those feel- 
ings into hatred, and spread them to the total 
population. 


Une motivation of the communists is obvious: 
to create chaos in our society. The motivation of 
the NAACP, where different from that of the 
communists, is fascinating. The racial agitation 
of the NAACP—which is supposed to be an or- 
ganization for the advancement of colored people 
—reflects a hatred and contempt of colored people. 


Consider the awful developments in Little Rock, 
1957. 


The NAACP in the Little Rock affair dis- 
played far more disregard for the needs and de- 
'sires of colored people than was displayed by 
whites who tried to keep negroes out of the white 
-high school. The colored people of Little Rock 
wanted a school for themselves as good as the 
onc white folks had; and they alrcady had that. 
The very colored parents who did send their chil- 
dren out of their own district in order to enroll 
them in the white high school and cause turmoil, 
were not motivated by any desire to provide a 
better education for their own children. They were 
cither bribed, or high-pressured into using their 
own children as pawns which the NAACP could 
manipulate to serve its own ends of creating 


. racial strife and hatred. 


Tuis practice of the NAACP—of using negroes 
as tools to stir up hatred which hurts negroes more 
than it hurts anyone else—can be clearly seen in 
controversies over public housing. 


We will ignore for a moment the real fact— 
that public housing is unconstitutional and should 
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not therefore exist for any reason whatever. АП 
offiicials, members, and supporters of the NAACP 
call themselves "liberals —which means that they 
are socialists who believe in public housing. 


This being understood, it would make a great 
deal of sense if the NAACP (which is supposed 
to be interested іп advancement for colored 
people) were constantly pushing for morc and 
better housing for more negrocs. But the NAACP 
does just the opposite. The NAACP docs not 
push for public housing for negroes. On the con- 
trary, the NAACP makes the most determined op- 
position to public housing for negroes! 


In the past few years, the NAACP has strong- 
ly opposed every proposal for a public housing 
project for negroes. The NAACP even opposes 
the building of public housing projects in colored 
neighborhoods. Indeed, there have been many 
cases in New York, Pennsylvania, and adjoin- 
ing states where the NAACP put pressure on a 
housing authority to keep it from renting, to 
negroes, public housing that already existed. 


Why» The NAACP does not want negroes 
to have the freedom to live in their own commi- 
nities. NAACP wants to force negroes to live in 
intimacy with whites. 


The NAACP—the National Accociation for 
the Advancement of Colored People—is ashamed 
and contemptuous of colored people. The NAACP 
agitators do not want our negro citizens to be 
proud and distinctive parts of the total Ameri- 
can population. The NAACP does not want the 
black man to preserve his God-given identity 
as a black man. The NAACP wants to eliminate 
the negroes as distinctive human beings: to stir 
negroes into the white population until they will 
be unnoticed. 


This is why the NAACP is constantly agitat- 
ing (and in recent years, with frightful success) 
for laws which make it illegal to show a human 
being's race on a birth certificate or death certifi- | 
cate; which make it illegal for employers even to 
ask prospective employees what race they belong 
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to; which make it illegal for employment agen- 
cies to mention race when advertising jobs avail- 
able; which make it illegal for insurance com- 
panics to mention race when writing policies; or 
for banks to mention or consider race when con- 
sidering loan applications; or for individuals 
to consider race in the use and management 
of their own homes and other property. .-' 


Such laws as these —- which are destructive’ of 
every basic principle of our society — are being 
ptessed by the NAACP and other ‘liberal’ race- 
hating agitators at the community, county, state, 
and federal levels all over America. 


Mon-Segregated Housing 


! : қ 5 
The major push in recent years has been in the 
ficld of housing—and for an obvious reason. 


Since thc racial agitation of NAACP-liberals is 
motivated by contempt for colored people and is 
designed ultimately to eliminate colored people 
as 2 distinctive part of our population, liberals 


‘know that their ultimate objective can never be 


reached until black and white races are submerged 
in cach other—until they intermarry and procreate 
a racially blended population of light brown 
people. ' 


So, NAACP-liberals are determined to force 


' colored and white people to live together in the 


same neighborhoods and same houses, hoping that 
‘this intimacy of living will finally lead to the 


. real and final intimacy of inter-marriage. 


Most of the widely publicized controversies 
„over ‘segregated’ housing have involed the federal 
government's housing 5 programs. Every year, when 
new housing legislation i is proposed in Washing- 
ton (or old legislation must be renewed) ‘liberals’ 
try to insert “anti-segregation” riders — providing 
that no federal money of any kind can be used 
to promote housing that is or will be segregated. 


The housing industry in America would be 
-almost totally socialized today if it were not for 
the annual squabbles in Washington between 


' "scgregationists" and “non-segregationists.” 


А 
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"We can expect this aspect of the NAACP , 
"brotherhood" program—that is, the use of fed- ' 
eral tax money to enforce racial togetherness in ` 
housing — to be expanded and intensified, now 
that Dr. Robert Weaver, 
director, is in charge of the federal government's 
“housing” programs. 


“Fair” Housing 


D. Weaver's prestige and power will also be 
felt in the stimulation of "Fair Housing" programs 
at community and state levels. 


"Fair Housing" is not intended to make more 
or better, or any, housing available for more рсо- 
ple. In fact, wherever "Fair Housing" laws are en- 
acted they make less housing available for the 
population. And "Fair Housing" laws do not en- 
courage "fairness" in the building, renting, or sell- 
ing of houses: they do the opposite. They enable 
members of a minority racial group (who are un- 
der constant incitation and brainwashing by sin- 
ister organizations) to force themselves into inti- 
mate living with majority racial groups; and in 
the process, they destroy the most important and 
sacred (which means God-given) rights of all 
members of socicty, including the rights of mem- 
bers of the minority group: that is, Fair Housing 
laws eliminate an American individual's right to 
free use of his own real estate. 


d. 1959, "Fair Housing" laws were proposed to, 
13 different state legislatures, and adopted by four 
of them: Colorado, Massachusetts, Oregon, and 
Connecticut. 


In addition to that, some kind of "Fair Hous- 
ing" laws have been written into the municipal 
codes of several big northern and eastern cities, 
including New York. They are not all alike. Some 
arc worse than others. But they all, generally, in- 
tend to outlaw "racial discrimination" in: the 
financing, building, renting, and selling of private 
residences—residences that are built entirely with 
private capital, for private use. 
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"S THE MISSISSIPP] TRAGEDY 
T 


din a television speech to the nation on Sunday night, September 30, 1962, President 
Kennedy: explained his actions in Mississippi: he repeated practically the same things that 
former President Eisenhower had said on September 24, 1957, when explaining the troops 


| in Little Rock. Like Eisenhower before him, Kennedy said he was enforcing the law о) 
' the land. : " 


22 What law? 


Only Congress can constitutionally make laws for the nation, and Congress has never 
made a law concerning integration in schools or colleges. 


Ta fact, the Constitution of the United States prohibits the Congress from making 
any such law. The Tenth Amendment says: ` 


“The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people." 


The Constitution does not delegate any power to the federal government to interfere, 
in any way, with the operation of schools and colleges in the individual states. 


Obviously, then, when the Supreme Court, or any other federal court, tells the state 
governments how to operate schools or colleges, that court is usurping power not delegated 
by the Constitution. It follows that all federal court edicts, injunctions, decisions, and orders 
concerning the enrollment of James H. Meredith іш the University of Mississippi (or dealing 
with any educational matter in any state) are illegal. 

In the Meredith case, Kennedy could not even honestly claim legality by saying that 


he was enforcing a Supreme Court decision. There has been no Supreme Court decision 
with regard to Meredith. 
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Facts of the Meredith Case 


Қ 

) ames Н. Meredith, а 29-year old negro, 
served niné years in the United States Air 
Force, being discharged in 1960 with the rank 
of sergeant. Upon discharge, he enrolled at 
Jackson State College, a Mississippi school for 
negroes. 


The National Association for the Advance- 
ment of Colored People encouraged Meredith 
to leave Jackson State and to enroll at the Uni- 
versity of Mississippi, an all-white school at 
Oxford. The laws of Mississippi prohibit the 
enrollment of negroes in the all-white Univer- 
sity. The NAACP financed Meredith’s court 
fight to force enrollment, in defiance of the 
laws." 


"The NAACP lost the first round of its fight. 
Federal District Judge Sidney C. Mize upheld 


University officials in denying Meredith ad- 
mission. 


The МААСР appealed to a threc-judge U.S. 
Circuit Court of Appeals in New Orleans 
which, in a 2 to 1 decision, reversed the Dis- 
trict Court decision. Judge Dozier DeVane, 
the Circuit Court Judge who dissented, said: 

“In my opinion, Judge Mize was correct in 
finding and holding that appellant bore all 
the characteristics of becoming a trouble- 
maker if permitted to enter the University 
of Mississippi, and his entry therein may be 
nothing short of а catastrophe." 


United States Circuit Court Judge Ben 
Cameron, of Meridian, Mississippi, issued an 
order staying execution of the New Orleans 
Circuit Court order that Meredith be enrolled. 
The NAACP appealed to the Supreme Court. 


The Supreme Court was not in session; but 
on September 10, 1962, Supreme Court Justice 
Hugo Black, acting alone, set aside Judge Cam- 
eron's stay-order and ordered the University 
of Mississippi to admit James H. Meredith as 
a student. 


justice Black said.that execution of the Cir- 
cuit Court's order to enroll Meredith “сап only 
work further delay and injury" to Meredith, 
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while iinmediate enforcement of the order to 
enroll Meredith “сап do no appreciable harm 
to the University" or to others. 


Дш Black's order to enroll Meredith 
could not possibly be legal, because (among 
other things) one Supreme Court Justice can- 
not decide for the whole Court. Indeed, Black's 
own labored explanation indicates that he was 
uncertain of his authority to issue the order. 
The Associated Press dispatch from Washing- 
ton, reporting on Justice Black's action (pub- 
lished in the Shreveport Journal, September 
11, 1962) contains these significant para- 
graphs: 

“Black said he was convinced he had ‘the 
‘authority to act as he did today. But he said 
he had submitted to all of the justices of the 
Supreme Court the question of his authority 
to act. 


“Iam authorized to state,’ said Black, ‘that 
each of them (the other Supreme Court Jus- 
tices) agrees that this case is properly before 
this court, that I have power to act, and that 


under the circumstances I should exercise that 


power as I have done here.^? 


This then, is the "law of the land? which 
Kennedy enforced in Mississippi with federal 
troops and marshals: an illegal order by one 
Supreme Court Justice, in a case which Missis- 
sippi State officials did not even have a chance 
to argue before the Supreme Court — a caso 
which was never even presented to the whole 
Supreme Court. 


On September 13, 1962, Ross Barnett, 
Governor of Mississippi, interposed the author- 
ity of the State of Mississippi to protect the 
citizens and officials of that state against the 
operation of illegal and unconstitutional orders 
and actions by agencies of the federal govern- 
ment: that is, the Governor issued a proclama- 
tion telling appropriate state officials not to 
obey court orders to enroll Meredith. 


On September 20, 1962, James Meredith 
was tried in a Mississippi State Court on the 
misdemeanor charge of falsifying official rec- 
ords, when he registered to vote. Meredith was 
convicted and sentenced to serve one year in 
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jail and to pay a five-hundred-dollar fine. State 
officials also obtained a criminal indictment 
against Meredith, for perjury in connection 
with his alleged falsification of official records. 

Attorney General Robert Kennedy got a 
court order prohibiting state officials from 
arresting Meredith. 

On September 25, 1962, the Fifth U. S. 
Circuit Court of Appeals in New Orleans 
ordered Governor Barnett and other officials 
in Mississippi not to bar Meredith’s admission 
to the University. 


On September 28, 1962, the Circuit Court 
declared Governor Bafnett in contempt and 


ordered his arrest and the imposition of a fine ` 


of $10,000 a day, beginrling October 2, if the 
Governor did not "purge" himself of his con- 
tempt before that time — by admitting Mere- 
dith to the University. 

On Sunday night, September 30, 1962, 
federal officials put Meredith on the University 
campus by helicopter; and Kennedy’s marshals 
and troops closed in on the hapless little college 
town o£ Oxford. ` 


Восс on Kennedy bends 


Joh F. Kennedy and Robert Kennedy are 
fully accountable for the blood that has been 
shed —ап may be shed — in Mississippi. 


Although Mississippi had already been sur- 
rounded and invaded with enough federal 
military force to crush the state, Kennedy, in 
his September 30 television speech, said that 
integration was achieved at the University 
of Mississippi without the use of National 
Guard or other troops. Why this ridiculous 
emphasis on a technicality? 


At the Democrat National Convention in 
1960, Kennedy promised that he would never 
use federal troops to force integration in the 
South.” 


Kennedy’s cynical effort to keep the letter 
of this promise, while violating its obvious 
meaning, is responsible for the bloodshed in 
Mississippi. 
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One thing that makes Kennedy’s action 
in Mississippi even uglier chan Eisenhower’s 
action in Little Rock in 1957, is that Eisen- 
hower did at least send seasoned troops, ably 
commanded, to force his tyrannical will upon 
the people of Little Rock. Kennedy had even 
greater military force in Mississippi; but in 
the forefront of the action, he had an army 
of federal marshals — so that he could later 
say, as he is saying, that he had not “used fed- . 
eral troops to force integration." 

Kennedy’s marshals were, as Governor Bar- 
nett called chem, nervous and trigger-happy. 
Before the marshals fired tear gas into the 
crowd of unarmed students at Oxford, Missis- 
sippi, not one act of violence had occurred. 
The students had not thrown anything at the 
marshals or even threatened violence against 
them. 

An astute and seasoned observer, represent- 
ing this Report at the scene, confirms the 
account of a ХУҒАА-ТУ newsman that the 
students were not really ill-tempered. They 
were, 

*, .. kids laughing and hollering, booing 
and hissing, and throwing lighted matches 
into military trucks which the marshals used 
for transportation, ?? 

It was into this gathering of students that 
Kennedy’s marshals — ruthless, ready, and 
apparently by design — started firing tear gas 
shells. 


— 

Ł he tragedy of Mississippi in 1962 is, in 
miniature, very similar to the tragedy of 
Hungary in 1956. The students who gathered 
in the streets of Budapest in the fall of 1956 
did not intend to rebel, commit vandalism, or 
perform any act of violence at all. They were 
merely trying to make a demonstration against 
the communist tyranny oppressing their land. 
In Budapest in 1956, as in Oxford in 1962, 
the heavily armed and organized "authorities" 
were trigger-happy: they fired into the gather- 
ing of unarmed students and touched off a 
holocaust which bathed the city in blood, and 
left іс writhing helplessly in the iron grip of 
the organized “authorities.” 
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Walker 
dwin A. Walker (former Major General, 
U. 5, Army), who commanded the troops 
which Eisenhower sent into Little Rock in 
11957, was in Oxford, Mississippi, when vio- 
lence occurred on Sunday night, September 
50, 1962. 

Walker went to Mississippi to let the world 
know that he, who (as a soldier) had reluc- 
tantly carried out Eisenhower's illegal orders 
in Little Rock five years before, is, as a civilian, 
still opposed to such tyranny. 

He hoped, by his presence, to dramatize the 
fact that dictatorship already prevails in the 
United States — whenever there is serious op- 
position to the illegal actions and political 
ambitions of the men in power. He hoped thar 
he would be joined in Mississippi by enough 
other patriots from all over the country to 
demonstrate that the people of Mississippi were 
not standing alone in their fight for constitu- 
tional principles. 


tr 


General Walker did not go to Oxford to 
lead a mob against the armed forces of the 
United States. He sought, by his presence there, 
to encourage massive, peaceful protest against 
iederal tyranny, 

This Reports experienced investigator, on 
the scene, emphasizes that press accounts of 
Walker’s actions in Oxford are erroneous, if 
not designed, distortions. Walker actually 
advised the students against violence; and he 
took no part in the violence which Kennedy’s 
marshals touched off. 


TN onecheless, on Monday, October 1, 1962, 
General Walker was arrested on charges of 
seditious conspiracy and insurrection against 
the United States. He was incarcerated in a 
federal mental hospital at Springfield, Mis- 
souri, when he was unable to post a $100,000 
bona. The Constitution prohibits excessive bail 
— ала this is clearly excessive. 

General Clyde Watts, Oklahoma City 
attorney, flew to Springfield the night of 
Walker's incarceration, to serve as legal coun- 
sel. Dr. Robert А. Morris will also serve as 
counsel. 
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General Walker has no formal staff ос head- 
quarters, but his friends in Texas are being 
swamped with offers of help. Patriots all over 
the United States are beginning to show their 
support by wiring and calling their Senators 
and Representatives, protesting the "political 
arrest” of General Walker. Many are sending 
contributions for Walker’s defense, to his 
Dallas mailing address, P. O. Box 2428, Dallas 
21, Texas. 

Robert Kennedy (who is responsible for 
Walker’s arrest on charges of insurrection) 
was responsible in 1961 for giving official 
encouragement and protection to communist- 
supported "freedom-riders," who went into 
Mississippi for the. specific purpose of inciting 
insurrection against the law of tbe land. 


Posse Comitatus. 


Claiming the color of law and constitu- 
tionality, John F. Kennedy, in his September 
30 television speech, said he acted in compli- 
ance with his "obligation, under the Constitu- 
tion and statutes of the United States." 

As pointed out before, there is no statute 
of the United States (and there could not con- 
stitutionally be one) concerning the operation 
of educational institutions in the states. 

The Posse Comitatus Act of 1878 (20 Stat. 
152) provides that: 
te.. it shall not be lawful to employ any part 
of the Army of the United States, as a posse 
comitatus, or otherwise, tor the purpose of 
executing the laws, except in such cases and 
uader such circumstances as such employment 
of said force may be expressly authorized by 
the Constitution or by act of Congress.” 


An Attorney General’s ruling holds that the’ 
effects of this Statute have largely been nulli- 
fied by Sections 5298 and 5300 of the Revised 
Statutes, which authorize the President to use 
military force to assist U.S. marshals. 

It should be obvious, however, that the 
Revised Statutes of Congress can not authorize 
what the Constitution forbids. Article 4, Sec- 
tion 4, of the Constitution clearly provides 
that the President can act against domestic 
violence in a State only when requested to do 
so by the government of that State. 
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Kennedy violated the Constitution. It is 
possible that he committed a felony under the 
laws of the United States. 


Кеппесу and the Constitution 


En his September 30 television speech, Ken- 
nedy said that we have “а government of laws, 
and not of men"; and he said he had acted 
as he did in Mississippi, to uphold the Consti- 
tution. 


Kennedy's pretense of respect for the Con- 
stitution is galling to all American patriots who 
have watched him violate the principles and 
clear provisions of that noble document — 
especially galling to all who have read the 
President’s speech to "student internes" at 
the White House on August 28, 1962. “Stu- 
dent internes" are students who had govern- 
ment jobs in Washington during the summer 
of 1962. President Kennedy said: 

“Well, the American Constitution is an ex- 
traordinary document... but it has required 
men to m ake it work, and it still does today. 

fter all, the Constitution was written for 
an entirely diferent period in our nation’s 
history. It was written under entirely differ- 
ent conditions. It was written during a period 
of isolation. It was written at a.time when 
‘there were thirteen different units which had 
to be joined together and which, of course, 
were extremely desirous of limiting the cen- 
tral power of the government. 

“That Constitution has served us extremely 
well, but all of its clauses, the general welfare 
and due process and all the rest, had to be 

‘interpreted by man and had to be made to 
work by men, and it has to be made to work 
todzy in an entirely different world from the 
day in which it was written." 


Kennedy’s remark about “government of 
laws, and not of men,” in his September 30 
television speech, directly contradicts his re- 
marks of August 28 to the "student internes.” 
Obviously, he has no respect for the Consti- 
tution as a contract of government — but 
thinks it 15 something to be stretched and re- 
interpreted at will to serve his own ambitions 
and lust for power. + 


B 
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Honor and Petrtotism 


ln his September 30 television speech, 
Kennedy spoke of honor. His real concept of 
honor was revealed by his action in April, 
1961: calling off air-cover, which he had 
promised, for Cuban patriots on the beaches 
at the Bay of Pigs, thus leaving them to be 
slaughtered. 


Tn his speech, Kennedy spoke of patriotism. 
His real concept of patriotism was revealed 
by his behavior on December 16, 1961, 
when he was publicly welcomed to Venezuela 
by Romulo Betancourt, the communist presi- 
dent of that nation. Betancourt’s welcoming 
speech was an insulting tirade against the 
United States (but filled with personal praise 
for Kennedy and Franklin D. Roosevelt). 
Kennedy listened to these insults against his 
nation with solemn approval, and then spoke 
(on that occasion and on other public occa- 
sions while he was in Venezuela) of Betancourt 
in terms of extravagant praise. 


interposition 


Te is almost universally (and inaccurately) 
reported that Governor Barnett was trying to 
make the State of Mississippi superior to the 
federal government, by “nullifying” a law of 
the land. 


As pointed out before, there is no law of the 
land involved. Furthermore, Governor Barnett 


' was not invoking the doctrine of nullifica- 


tion — the doctrine that a state can nullify a 
law of Congress. Barnett was invoking the 
doctrine of interposition, enunciated by James 
Madison and Thomas Jefferson, when they 
wrote the Virginia and Kentucky Resolutions 
early in the 19th Century. 


The Father of our Constitution — James 
Madison — believed that the final arbiter of 
the meaning of the Constitution is not the 
Supreme Court or any other branch of the 
federal government: it is the people in the 
states. The federal government did not form 
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the union and create the states. It was vice 
versá. The states formed the union and created 
the federal government. 


Final authority in a vitally important con- 
.titutional question must rest in the creator 
— not in the creature. 


T 

James Madison and Thomas Jefferson held 
that the Constitution is a compact, or con- 
tract, between sovereign states, 


What can be done if the federal government 
violates the contract? Jefferson and Madison 
held that when the federal government, in a 
case of palpable importance, violates the Con- 
stitution (breaks the conttact which created 
the federal government), the states have the 
right and the duty to interpose their sovereign 
authority to protect their citizens against the 
unconstitutional power of the federal gov- 
ernment. 

This causes a direct clash of authority: 
federal government versus state governments. 


70 А $ 
Who is to be the arbiter? 


It is silly to say that the Supreme Court 
should be the arbiter, because the Supreme 
Court is a branch of the federal government. 
If you thought you had a legal claim against 
someone, would you think it sensible or just 
if that person's lawyer had absolute power to 
determine the validity of your claim? 


Are the nine Supreme Court justices super- 
human and infallible? What if they make a 
mistake, or willfully distort the meaning of 
our Constitution? Are we without recourse, 
except to beg their reconsideration?' 


Must we, a nation of 186 million pcople, 
be irrevocably bound by the dictates of nine 
appointed men, even when their dictates clear- 
ly violate our basic, document of government? 


According to the doctrine of the Father 
of our Constitution, state governments should 
interpose — should refuse to obey the, court 
decrees which are manifestly unconstitutional. 


If the federal government insists on enforc- 
ing the decrees and state governments insist 
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on not enforcing them, can we resolve the 
clash of authority legally, without calling out 
the army and settling it by brute force? 


Yes; we should submit the question to the 
people themselves. 


Congress should submit a proposed consti- 
tutional amendment saying, in effect, that the 
Supreme Court, in all matters affecting race 
relations, shall be an oligarchy with absolute 
power — and that whatever the Court orders 
must be done. | 


This would legally dispose of the clash of 
authority over the question of racial segrega- 
tion. If the people (through three-fourths of 
the state governments) ratified an amendment 
giving the federal government the power it 
has assumed, the state governments would be 
obliged to back down. 


If the people rejected the amendment, the 
federal government would have to back down. 


Kennedy could have taken the lead in 
demonstrating that we have "a government 
of laws, and not of men.” He could have 
shown the world that America can settle grave 
constitutional questions, involving emotion- 
ally-surcharged issues, by due constitutional 
process. He chose instead to show the world 
that an American President can be as tough 
as Khrushchev: if the people do not humbly 
obey an illicit decree, he will cram it down 
their throats with army bayonets. 


Our Race Relations 


In his September 30 television speech, 
President Kennedy spoke of the “accumulated 
wrongs of the last 100 years of race relations” 
in the United States. 


This is the sensitive point that has divided 
even constitutional conservatives in the United 
States. Many conservatives in the West 
and North privately admit that the federal 
government is acting unconstitutionally and 
tyrannically іп racial-segregation matters. 
They know the President is acting, not because 
of any tender concern for alleged suppressed 
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minorities, but for the political objective of 
commanding for his party the negro votes in 
key northern states. But these same northern 
and western conservatives are' ashamed to 
speak out against these evils, because they 
think southern whites are “morally” wrong 
in their race relations. 


To such constitutionalists outside of the old 
South, I offer a word of warning: if Kennedy, 
under the pretext of protecting minority 
rights, can impose an illegal military dictator- 
ship on the State of Mississippi, he (or some 
other President), under some other pretext, 
can impose the same dictatorship on any other 
state, where the people do not behave politi- 
cally as the President wishes. 


Actually every American, North and 
South, President or private citizen, should cite 
race relations in the United States with pride. 


Look at the facts. 


The negroes, whom New England and Brit- 
ish slave traders brought to the new world, 
were not a civilized people captured and sold 
into bondage. They were barbarians. The evil 
bondage to the white man (to which they were 
subjected in America) was, physically, an 
actual improvement upon the life which they 
had made for themselves in Africa. 


These were the people — illiterate, prop- 
ertyless, with no racial traditions of freedom, 
of culture or of self-government — who, at 
the close of the Civil War were abruptly freed 
without any training or preparation to bear 
the burdens of freedom. 


In one violent step, they, who had never 
developed a civilization of their own, were 
declared equal heirs of a civilization which it 
had taken the white man thousands of years 
.to develop. 


The southern white people, who had the 
main task of helping the negroes assimilate 
an ancient and alien culture, were pauperized, 
demoralized, and embittered by war — a peo- 
ple whose own way ,of life had been shattered 
by military action. 
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Americans in the North were also hurt and 
embittered by four years of savage warfare. · 


Hurt and bitterness were the guiding mo- 
tives of policy during the ten years that fol- 
lowed Lee’s surrender at Appomattox. 


Northern occupation armies forced south- 
ern whites to accept state governments run by 
illiterate negroes and villainous white carpet- 
baggers — governments which, under the 
cover of “law,” despoiled southerners of their 
property, for the benefit of greedy manipula- 
tors behind the governments. 


Slavery was a national sin. The Civil War 
and the conditions following it were part of 
the wages of that sin. 


Here was a problem that only the chemistry 
of time and tolerance and patience and Chris- 
tian love could solve. Yet, it was being solved 
with miraculous speed until alien agitators, 
aided and abetted by venal domestic politi- 
cians, entered the picture. 


Between the 1870's (end of the Reconstruc- 
tion Era) and 1928 (formal beginning of the 
communist program of racial agitation in the 
United States) the American negro made more 
progress than any other people had ever made 
anywhere else in the entire history of the hu- 
man race. They were miraculously advancing 
toward integration into the white man’s cul- 
ture — not integration in the contemporary 
sense of losing their racial identity by full 
amalgamation with the white race, but inte- 
gration in the sense that they began to develop 
a pride in their own race, and (with the white 
man's help) began to build their own cultural 
and educational institutions, establish their 
own businesses, build their own homes, own 
their own land. 


American negroes — thanks to the under- 
standing and sympathetic aid of southern 
whites — were becoming a proud and distinc- 
tive part of the total American population. 


The “race problem” did not become a 
major American tragedy until the Democrat 
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party, under the leadership of Roosevelt and 
Truman, adopted the communist program of 
racial agitation. 


The problem did not become a major na- 
tional disaster — converting peaceful com- 
munities into cauldrons of violence, and 
threatening to establish a military dictatorship 
in the southern states — until modern Repub- 
licans, under the leadership of Eisenhower, 
launched an all-out political struggle to win 


organized negro support away from the 
Democrats. 


Now, both parties are vying for leadership 
in this awful contest for the organized negro 
vote. 


What to Do 


E fective legal action must be initiated by 
Congress. Congress will do nothing until the 
people elect a Congress filled with men who 

' have the patriotism to respect, the sense to 
understand, and the courage to support, the 
Constitution of the United States. 


Such a Congress could bring a bill of 
impeachment against John F. Kennedy, and 
also could impeach Robert F. Kennedy so that 
he could be removed from office and indicted 
for the crimes now being charged against 
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General Walker: seditious conspiracy and 
inciting insurrection in the State of Mississippi. 

Such a Congress would declare the Four- 
teenth Amendment null and void, because it 
was never legally ratified, and then, to dis- 
cover the will of «һе people in this matter, 
would resubmit the Fourteenth Amendment 
for legal ratification or rejection, through due 
constitutional process. 


Such a Congress would enact a law pro- 
hibiting the Supreme Court or any other fed- 
eral court from exercising appellate jurisdic- 
tion in any matter affecting education. 


FOOTNOTES 


а) U. S. News & World Report, October 8, 1962, pp. 57-58 

(2) Dallas Morning News, 10/1/62, p. 1 

(3) Bill Folsom, newsman for WFAA-TV, Dallas, Texas, quoted in 
Dallas Morning News, 10/2/62 
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PLANNED DICTATORSHIP 


“The way to have good and safe government is not to trust it all to опе; but to divide it among the many, dis- 
tributing to every one exactly the functions Әс is competent to. Let the National government be entrusted with the 
defense of the nation, and its foreign and federal relations; the State government with: the civil rights, laws, police 
and administration of what concerns the State geucrally; the counties with the local concerns of tbe counties and cach 
ward direct the interests within itself. It is by dividing and subdividing these republics, from the great national one down 
through all its subordinations, until it ends in the administration of every maws farm and affairs by himself; ... that 
all will be done for the best. What has destroyed liberty and the rights of man in every government which bas ever 
existed under the sun? The generalizing and concentrating all cares and powers into one body, no matter whether of 
the autocrats of Russia or France or of the aristocrats of a Veuctian Senate.” 


—T homas Jefferson 


Ín June, 1955, the Federal Civil Defense Administration staged Operation Alert, 
a nation-wide rehearsal of what civil defense would do in the event of a nuclear 
bombing raid on the United States which killed around 10 million people. Operation 


' Alert revealed that sudden disaster could cause drastic confusion in the civil defense 


system. It also revealed that absolute dictatorship would emerge before the casualties 
could be counted. ` | 


After receiving reports of the mock casualties in the mock nuclear air raid, in con- 
nection with Operation Alert, President Eisenhower, on June 16, 1955 (without wait- 
ing for reports to see whether normal civil authorities could maintain order) used his 
Executive Power to issue a mock declaration of martial law for the whole nation. 


Comments in the press and in Congress were, generally, unfavorable. To some, it 
was chiling to see how readily a President of the United States would proclaim a 
military dictatorship in time of emergency and disaster. To others, Eisenhower's haste 
to issue a mock declaration of martial law revealed only that the Administration had no 


adequate plan of action— that Eisenhower reached for the weapon of martial law 
because he did not know what else to do.” 
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Hence, the Operation Alert exercise of 
1955 helped create demand for a better plan 
of national action to be followed if the United 
States were suddenly struck a devastating 
blow. 


Tn 195 8, President Eisenhower reorganized 
the civil defense system. He merged the 
Civil Defense Administration with the old 
Office of Defense Mobilization, 
a new agency called the Office of Civil and 
Defense Mobilization. 


President Kennedy scrapped the Eisen- 
hower system and established something 
entirely new. Kennedy says that civil defense 
should not be handled by a separate agency of 
government, but that the multiple activitics 
of civil defense should be handled by the reg- 
ular departments and agencies of government 
— all of their activities to be planned and со- 
ordinated by a small presidential staff. 


Kennedy's Executive Orders 


Os July 20, 1961, Kennedy (by Execu- 
tive Order No. 10952) abolished the Office 
of Civil and Defense Mobilization, immedi- 
ately transferring most civil defense func- 
tions to the Department of Defense. On 
August 1, 1961, Secretary of Defense МсМа- 
mara put Adam Yarmolinsky temporarily in 
charge of all civil defense activities in the 
Department of Defense. Yarmolinsky (whose 
parents are notorious communist-fronters) 
has a record of participating in communist 
activities since his undergraduate days at 
Harvard.” Since the Kennedy Administra- 
tion apparently considers Yarmolinsky indis- 
pensable for other duties in the Defense 
Department, Yarmolinsky was soon replaced 
as head of civil defense activities. The present 
Assistant Secretary of Defense for Civil 
Defense is Steuart L. Pittman. 


On August 14, 1961, Kennedy issued 
Executive Order No. 10958, giving the Sec- 
retary of Health, Education, and Welfare the 
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civil defense responsibility of stockpiling 
medical supplies; giving to the Secretary of 
Agriculture the civil defense responsibility 
of stockpiling food. 


On February 16, 1962, Kennedy issucd 
fen Executive Orders (10995 and 10997 
through 11005) delegating other civil defense 
responsibilities to heads of other departments 
and agencies — Interior Department, Com- 
merce Department, Labor Department, Post 
Office Department, Federal Aviation Agency, 
Housing and Home Finance Agency, Inter- . 
state Commerce Commission, and so оп. 


Tie small presidential staff, which has the 
responsibility of planning and co-ordinating 
the civil defense, activities of the regular 
agencies and departments of government, is 
called the Offce of Emergency Planning. 
Oddly enough, President Kennedy did not 
issue an Executive Order “creating” the Office 
of Emergency Planning and outlining its 
duties until September, 1962 — more than a 
ycar after the OEP had been actively in 
existence. 


On September 27, 1962, Kennedy issued 
Executive Order 11051, “Prescribing Respon- 
sibilities of the Office of Emergency Planning 
in the Executive Office of the President.” 
The most notable thing about this Executive 
Order, however, is that it amended 15 pre- 
vious Executive Orders (5 issued by Truman; 
8, by Eisenhower; 2, by Kennedy himself) by 
deleting references to "Civil and Defense 
Mobilization" and replacing those references 
with “Office of Emergency Planning.” 


The significance of this change in language 
is subtle. In November, 1962, the Eighth 
NATO Parliamentarians’ Conference met in 
Paris, attended by delegates from the parlia- 
ments of the 15 countries belonging to the 
North Atlantic Treaty Orgahization. Thir- 
teen United States Senators (under the chair- 
manship of J. William Fulbright, extreme 
leftwing Democrat from Arkansas); and 
eight United States Representatives (under 
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the chairmanship of Wayne L. Hays, extreme 
leftwing Democrat from Ohio) made up the 
delegation from the American “parliament” 
to the Eighth NATO Parliamentarians’ Con- 
‘ference. 


' Senator Fulbright's official report to the 
Senate on the Eighth NATO Parliamentar- 
ians’ Conference contains a brief section on 
Civil Defense, from which the following is 
quoted: 


“Civil emergency planning is much wider 


in its implications than civil defense. 


‘Whereas civil defense can be considered 
as a purely national responsibility, civil 
emergency planning requires close coopera- 


tion between the NATO Allies.... 


“Although civil emergency planning does 
not'directly encroach on the responsibilities 
of national authorities, nevertheless on a 
number of points the organization of the 
latter will have to take account of the 
formeér's planning and preparations. ® 


Herc appears to be a reason for changing 
“civil defense" and "'defensé mobilization” 
to "emergency planning." It takes our civil 
defense preparations out of the "purely 
national" realm, and makes them part of an 
over-all international plan. 


On February 26, 1963, President Kennedy 
issued nine more Executive Orders (11087 
through 11095) delegating "emergency 
planning" activities to heads of governmental 
agencies not mentioned in previous Executive 


Orders on the subject: Federal Communica-, 


tions Commission, Civil Service Commission, 
Atomic Energy Commission, General Services 
Administration, Federal Reserve System, 
Tennessee Valley Authority, Federal Power 
Commission, National Science Foundation, 
and so on. 


In all, Kennedy has issued 23 Executive 
Orders, dealing with emergency planning, 
which prescribe the lines of authority for a 
total dictatorship to be controlled and co- 
ordinated at the top by a small group of 
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emergency planners in the executive office of 
the President. 


The national police state thus planned 
would be a tighter, more complete dictator- 
ship than any which has ever existed in 
modern times, in communist countries or 
elsewhere. Kennedy's executive orders outline 
a plan, not for protecting the American 
people from suffering and death in the event 
of disaster, but for seizing absolute control 
of every aspect of human life in the United 
States. © 


The Executive Orders, which formally pro- 
claimed the plan, have been published in the 
Federal Register. This is the modern way of 
giving executive proclamations the force of 
Jaw. In the formulation of such “executive 
law," Congress does not deliberate and legis- 
late, in response to the desires of the. people 
and in conformity with grants of power in 
the Constitution. Indeed, Congress has no role 
at all. The President proclaims a law, then 
gives it- statutory force by merely publishing 
it in the Federal Register. 


Thus, President Kennedy, by Executive 
Orders which bypass Congress, has already 
created а body of "laws" to transform our 
Republic into a dictatorship — ас the dis- 
cretion of the President. The extraordinary 
principle (that the President can do anything 
he pleases in time of dire emergency, and 
that the President alone can determine what is 
a dire emergency) was proclaimed by Frank- 
lin D. Roosevelt in November, 1933, and 


reafirmed by the Attorney General — and . 


has never been challenged by the Courts or 
the Congress of the United States.'? 


Can We Trust Our Leaders? 


Ir is a dangerous delusion to feel that we 
can trust our President to tell us the truth; 
trust him not to exercise authority unneces- 
sarily; trust him to act only in the best 
interest of the American nation. 
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Let us not forget what happened on Octo- 
ber 29, 1962. On that day, Arthur Sylvester 
(Kennedy's Assistant Secretary of Defense 
for Public Affairs) admitted that the Ken- 
nedy Administration was giving the public 
false information about Cuba. Sylvester 
‘defended official falsification of the news as 
proper "management" and "control," say- 
ing that the "generation of news" by official- 
dom is *'part of the weaponry that a President 
has" in the “solution of political prob- 
lems" — and that the end of creating, in 
the minds of the people, the correct attitude 
about governmental programs, justifies the 
means. 


Let us remember also President Kennedy's 
statement on May 12, 1963, concerning the 


dispatch of Federal troops to Alabama. The 
President said: 


“This Government will do whatever must 
be done to... uphold the law of the land. ... 
The Birmingham agreement was and is a 
fair and just accord. .. . The Federal Govern- 
ment will not permit it to be sabotaged by a 
few extremists on either side who think they 
can defy both the law and the wishes of 
responsible citizens by inciting or inviting 
violence.” 


Unless there is obvious and significant 
violation of legitimate federal authority, the 
President (under the Constitution) has no 
right to send troops into a state to maintain 


order, except on invitation of the government, 


of that state. In Alabama, the Governor had 
asked the President of to send troops. No 
federal authority was being violated. Тһе 
“law of the land? which the President men- 
tioned was a figment of his own mind — 
because no federal law, or even federal court 
order, was involved. The “Birmingham agree- 
ment" which the President said he would 
enforce with federal troops, was a private 
agreement between whites and negroes, deal- 
ing, primarily, with the question of job 
opportunities for negroes. 


DM Ed 
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As to "inciting or inviting violence" in 
Alabama, the President himself was guilty of 
that, by continual agitation of the delicate 
situation, specifically by calling Mrs. Martin 
Luther King to express concern when her 
husband (a professional agitator, with a com- 
munist front and jail record) was behind bars 
for inciting civil disturbance. 

As to the weed for federal troops to sup- 
press violence: the total of human suffering 
"which the race riots have caused in Birming- 
ham is hardly worthy of notice in comparison 
with the continual savage depradations upon 
white people, by negro hoodlums, in the city 
of Washington, D. C. 

In the Alabama affair, the President proves 
that he does misrepresent facts to the people 


and does use illegal and unnecessary power to 
serve his own political ends. 


As to whether the President can be trusted 
to act only in the best interests of the nation 
— note two cases which indicate otherwise: 
El Chamizal and Panama. 


EL CHAMIZAL — The Treaty of Guada- 
lupe, February 2, 1848, established the Rio 
Grande River as the boundary between Texas 
and Mexico. Between 1864 and 1868, the 
Rio Grande eroded a large portion of the high 
Mexican south bank and formed an alluvial 
deposit (about 630 acres in size) on the 
United States side of the river. This occurred 
just south of El Paso, then a small-border 
town. As El Paso grew, it took in the great 
alluvial deposit which came to be called El 
Chamizal. Yn 1895, the Mexican government ' 
made a formal claim to El Chamizal. The 
American government maintained, in effect, 
that the middle of the River was the boun- 
dary line, and that all soil north of that 
boundary line was American soil, regardless 
of how it got there. 


On June 24, 1910, the Mexican and United 
States governments agreed to let an Arbitra- 
tion.Commission (composed of one Mexican, 
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one American, one Canadian) decide whether 
E] Chamizal belonged to the United States 
or to Mexico. The Arbitration Commission 
refused to decide the question. Instead, the 
Commission decided, on June 15, 1911, that 
El Chamizal should be divided between Mex- 
ico and the United States. The United States 
government would not accept that decision, 
which the Arbitration Commission had not 
been empowered to make. 


The issue became dormant for more than 
fifty years, except for an occasional political 
speech. by some Mexican demagogue who 
whipped up hatred for the United States and 
gathered votes for himself by denouncing 


the El Chamizal "land grab.” 


President Kennedy reopened the old El 
Chamizal sore. Trying to win Mexican sup- 


port for his Alliance for Progress, Kennedy. 


quietly opened negotiations with the Mexican 
government, to work out a means of giving 
Mexico the 630 acres of United States ter- 
ritory, which, meanwhile, had become part of 
the downtown section of modern El Paso. 
Kennedy got support from the city govern- 
ment of El Paso and from certain business 
interests there, by promising tremendous out- 
lays of taxpayers money to "compensate" 
the city for the loss of territory.” 


An article in The Dallas Morning News, 
May 28, 1963, reported information, from 
“authoritative sources,” that the United 


- States and Mexico would announce within the 


next few days a settlement of the El Chamizal 
dispute. 

PANAMA — Many events and circum- 
stances (too numerous to review at this time) 
indicate that Kennedy is also planning to 
surrender American control of the Panama 
Canal, either to the government of Panama 
or to a United Nations agency. Following the 
example set by Eisenhower, Kennedy has 
already weakened the American position by 
permitting the flying of the Panama flag 
alongside the Stars and Stripes in the Canal 
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Zone, thus showing a Panamanian “titular” 


sovercignty over our territory. 


As to the question (if there bea question) + 
of whether the Kennedy Administration 
wants a socialist dictatorship in the United 
States — we need only to read one publica- 
tion of the U. S. Arms Control and Disarma- 
ment Agency. 


United Nations officials — realizing that 
the massive outpouring of American tax dol- 
lars (in the United States and abroad) 
rapidly building a one-world socialist system; 
realizing that most of that spending is done 
under the guise of arming to resist com- 
типт; and realizing that the Kennedy 
Administration is determined to disarm the 
United States — grew concerned about the 
reduction of American governmental spend- 
ing which disarmament might bring. 


On September 22, 1961, the UN Secre- - 
tariat requested that the United States furnish 
information on “the economic and social con- 
sequences of disarmament in the U.S.” Ken- 
nedy’s U.S. Arms Control and Disarmament 
Agency prepared a report to reassure the 
United Nations officials. The report, published 
in July, 1962, says, in essence, that disarma- 
ment will not substantially reduce the spend- 
ing of American tax dollars, but will deflect 
those dollars into such programs as social 
security, federal aid to education, urban re- 
newal, financing mass transit systems, expand- 
ing public health and mental health activities, 
and increasing foreign aid channelled through 
United Nations agencies.” 


Only An Emergency Is Needed 


Алу thoughtful person who has watched 
the arrogant and lawless behavior of the Кеп- 
nedy Administration; its studied efforts to 
deccive the people and the Congress; its habit 
of appeasing foreign powers (particularly 
communist and. pro-communist powers) by 
sacrificing American national interests; and 


Page 173 7 











SSTHONO2 JO XNVHUIT *NOISIAIG LaTYOSANVW AHL 40 SNOLLOSTIO2 MI RONA аяопаочаян 


a tue ' “ 


its relentless drive toward the total socialist 
state — reasonably fears that Kennedy might 
take advantage of some emergency to make 
himself a dictator, in accordance with the 
plan which his Executive Orders have already 
outlined. 


The Мау, 1963, Wheat Referendum (when 
farmers repudiated Kennedy's farm program, 
in the face of Kennedy's threats and promises) 
is only ‘one of many indications of a growing 
political revolt against the Kennedy Adminis- 
tration. Kennedy has enough cunning to sce 
this. If his prestige and influence continue to 
sink, what will he do in 1964 if he feels he 
cannot win re-election? Will he accept the 


, verdict of elections and surrender the power 


so dear to him? Or will he make himself a 
dictator, by creating an "emergency"? 


VV hat kind of emergency could he create? 

Since the temperament and disposition of 
the President became apparent, in the first 
months of his Administration, there has been 
anxiety that he might arrange a war for the 
United States in 1964, if he felt that neces- 
sary for his own re-election. This anxiety is 
.by no means unfounded. It deepened in late 
1962 when Kennedy made war-like gestures 
about Cuba for the purpose of getting New 
Frontier supporters elected to Congress. 


There is another possible emergency — 
already building up under the senseless and 
ceaseless prodding of the President and his 
brother, che Attorney General: an emergency 
involving racial conflict in the United States. 


Note this grim paragraph from the May, 
1963, issue of H. du B. Reports, a newsletter 
written in Paris, France, by the extremely 
well-informed Hilaire du Berrier: 


“The governments of Western Europe are 
receiving alarming reports which touch on 
America’s internal stability. Their inform- 
ants put it bluntly: A development has taken 
place within the past few weeks which can 
shake America, and a crisis in America can 
endanger the West. The NAACP has con- 
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sistently expressed embarrassment at thc 
violence and anti-White declarations of 
another group, the Black Muslims, who 
preach a distorted mohammedanism under 
the leadership of a former factory hand, 
Elijah Poole, now known as Elijah Muham- 
mad. The NAACP’s moderate leaders have 
acquired both sympathy and support by 
repudiating Black Muslim advocacy of ter- 
rorism and black supremacy. However, ac- 
cording to reliable reports reaching govern- 
ments around the world (though not the 
American public), the NAACP and Elijah 
Muhanmmad's followers have formed a com- 
mon front, which means that the more vio- 
lent leaders have assumed direction. Тһе 
focal points for a sudden, brutal outbreak 
are now New York, Detroit and Chicago, 
Black Muslim strongholds where for five 
years Elijah. Muhammad's lieutenants have 
been organizing an elite militia and' stock- 
ing arms.” 














"Ehe Black Muslims want negro suprem- 
acy, and openly advocate murder of white 
people until all whites in the United States 
are either exterminated or reduced to bond- 
age. The NAACP has made an elaborate pre-. 
tense of “repudiating” the Black Muslims 
movement, but there are many indications ` 
that the МААСР and the Black. Muslims are 
working hand-in-glove: the NAACP warn- , 
ing that if their particular brand of violence. 
is not fully supported, the bloodier violence 
of the Black Muslims is inevitable. 


United States Representative Adam Clay- 
ton Powell (Democrat, New York), negro 
Chairman of the House Education and Labor 
Committee, is a life-member of the NAACP. 
Yet he has openly associated himself with the 
Black Muslims movement. He recently spoke 
gloatingly on a national television program 
about how the negro "has the white man 
running scared.” ? 


The head of the NAACP in Washington, 
D. C. (where negro criminal violence against 7 
white people is creating something akin to 
a reign of terror) said, on a national tele- 
vision program in early May, 1963, that negro 
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violence is coming and that the NAACP will 
promote the violence if whites do not immedi- 
ately give the negro what he demands. 


What does he demand? Absolute legal 
“equality with whites? Not at all! The most 
explosive racial situation in America is not 
in the South, but in New York City — where 
the white man's right to own and dispose of 
private property and his right to choose his 
own associates have been violated to grant 
negroes so-called **anti-discrimination" laws. 
In New York, negroes have no trouble exer- 
cising their voting rights. There are no legal 
‘barriers to school integration. Housing laws 
make it illegal for private realtors to refuse 
rental or sale on racial grounds. And "fair 
employment" laws make it illegal for private 
employers to refuse employment to negroes 
because of racc. 


Yet, the negroes of New York City, prod- 
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ded by Black Muslim and NAACP leaders 
and by men like Adam Clayton Powell, are 
more restless than ever before. Now they are 
demanding enforced social aud economic 
equality with white people — which means 
nothing less than confiscation of the property 
and carnings of white people (whose superior 
abilities give them superior earning power) in 
order to give negroes what they lack innate 
ability to carn. 


= 

din New Rochelle, New York; in Berkeley, 
California; in Englewood, New Jersey; in 
Nashville, Tennessee; in Baltimore, Maryland; 
in Birmingham, Alabama; in Detroit, Michi- 
gan; in Greenwood, Mississippi; in Chicago, 
lllinois; in Washington, D. C. — all across 
the land, racial tensions are growing every 
day. Everywhere, they are being prodded by 
the whole pack of liberal politicians, both 
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WHAT YOU CAN DO 


Washington officialdom uses your taxes for programs that are creating vast cesspools of waste and corruption 
— and dragging our Republic into the quicksands of socialism, But what can you do about it? 


You can help educate and arouse the people who elect men responsible for harmful programs of government. 
When enough other Americans know and care as you do, political action to restore our Republic will come. 


If Lhe Dan Smoot Report was instrumental in bringing you to the point of asking what уои can do about 
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saving the country from: mushrooming big government, here is a checklist for you: Have you urged others to 
subscribe to the Report? Have you sent them reprints of a particular issue of the Report? Have you shown them a 
“Бап Smoot film? Have you ever suggested a Bound Volume of The Dan Smoot Report for use by speakers, 


debaters, students, writers? Have you read and passed on to others апу of the Dan Smoot books — ‘he Invisible 
Government, The Hope Of The World, America's Promise? 


Subscription: 


6 months — $ 6.00 
lyear | — $10.00 


NAME (Please Print) 
— $10.00 


1962 Bound Volume 

The Invisible Government 
Paperback 
Clothback 


The Hope Of The World 
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— Free 
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Republican and Democrat, who аге jockey- 
ing for the organized negro vote in 1964. 


This situation could become the “emer- 

» : . 2 ШИР 

gency" which projects John F. Kennedy into 
absolute dictatorship. 


Whar To Do 


т . 

Ae may very well be that President Ken- 
nedy will never try to make himself a dic- 
tator; or involve the nation in war just to get 
‘himself re-elected. Despite the blueprint for 
dictatorship already prepared by Kennedy’s 
Executive Orders; and despite abundant indi- 
: cations that Kennedy is capable of creating 
a pretext for seizing power if he fears defeat 
at the polls in 1964, it is quite likely that 
none of this will happen. But the very 
possibility — however remote — should be 
removed. Congress could remove it, and 
probably would, if there were sufficient public 
demand. 


Congress should abolish (by withholding 
funds, ‘if necessary) the whole federal civil 
defense, and "emergency planning," setup. In 
time of emergency or disaster, individuals and 
communities would be infinitely better off in 
looking after themselves, than in waiting for 
direction and dictation from federal burcau- 
crats. . 


Beyond that, Congress should submit ап 
amendment to repeal the income tax amend- 


* 
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ment. The corrupt, oppressive income tax 
system feeds all the plans for socialist dictator- 
ship in the United States. Cut off the excess 


tax money, and the evil plans will wither and 
dic. 


The public could — that Congress 
enact a law providing that all appropriations 
will be withheld from агу agency of govern- 
ment trying to initiate ағ) program which 
has not been authorized by Congress through 
formal, constitutional, legislative process. 


A Congress which would do that would 
go further, and reverse the settled trend 
toward dictatorship in the United States. 
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WHO IS DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and MA degrees іп 1938 апа 


1940. In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for а doctorate 
in American Civilization. 


In 1942, he left Harvard and joined the FBI. As an FBI Agent, he worked for three and a half years on communist 
investigations іп the industrial Midwest; two years as an administrative assistant to J. Edgar Hoover on ЕВІ headquar- 
ters staff in Washington; and almost four years on general FBI cases in various parts of the nation. 

In 1951, Smoot resigned from the FBI and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoot spoke to a national audience, giving both sides of controversial issues. 

In July, 1955, he resigned and started his present independent publishing and broadcasting business —а free- 
enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report, a weekly magazine; 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as an advertising vehicle. 
The Report and the broadcast give only оле sidé in presenting documented truth about important issues — the side 
that uses the American Constitution as a yardstick. Тһе Report is available by subscription; and the broadcasts are 

» available for commercial sponsorship, anywhere іп the United States. қ 

If you think Dan Smoot is providing effective tools for Americans fighting socialism and communism, you сап 

thelp immensely — by helping him get more customers for his Report and broadcasts. 
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WASHINGTON: THE MODEL CITY 


On January 18, 1963, President Kennedy said of Washington, D. C.: 


"Lec us make it a city of which the nation may be proud — an example апа a show 
place for the rest of the world.” 


The remark was strangely reminiscent of one made by President Eisenhower nine years 
before. When the Supreme Court handed down its school desegregation decision in May, 
1933, President Eisenhower, praising the Court, urged Washington, D. C., officials to 
hasten integration of public schools, in order to make the capital city a model for the 
nation. District school officials complied immediately. 


At the time of integration, the District of Columbia school system was rated among 
the best in the nation. Twenty-nine months later — in September, 1956 — a Congres- 
sional subcommittee began an investigation to find out how racial integration of public 
schools was working out. United States Representative James C. Davis (Democrat, 
Georgia) was Chairman of the subcommittee. Mr. William Gerber served as counsel.: 


The following are excerpts: from the subcommittee’s transcript of hearings on September 
19, 1956. 


TESTIMONY OF MR. C. MELVIN SHARPE, PRESIDENT OF THE DIS- 
TRICT OF COLUMBIA BOARD OF EDUCATION: 


MR. GERBER: Mr. Sharpe, prior to September of 1954 under what system were the 
District of Columbia schools operated? 


‘MR. SHARPE: They were operated on what we call the dual system of schools. We 


_had Division 1, which was to designate the white schools, and Division No. 2, designated 
for colored. 
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MR. СЕКВЕК:... did the two school sys- 
tems... have access to the same curriculum? 

MR. SHARPE: They did. 

MR. GERBER: Did they have access to the 
same textbooks? 

MR. SHARDE:...1I had every reason to 
believe that there had been no discrimination 
whatsoever in the textbooks, the schools, build- 


ings, teachers and whatnot: We had a very: 


eminent man in charge of Division 2...а 
colored man....I thought he did an 
admirable job. 

MR. GERBER: How long after... [the 
Supreme Court decision of May 17, 1954] 
was handed down did the Board of Educa- 
tion vote to integrate the District of Columbia 
schools? 

MR..SHARPE: ... within two weeks. 


MR. GERBER: Mr. Sharpe, do you find 
that, after the schools were integrated, a great 
many white children... withdrew from the 
public schools? 

MR. SHARPE: I did. 

MR. GERBER: Where did they go?... 


MR. SHARPE: ...to Virginia and Mary- 
land, and... private schools... . 


MR. GERBER: ... Was it the contention 
oi the proponents of integration... that in- 
tegration would reduce the cost of operation 
of the schools? 


MR. SHARPE: Yes, sir; that was the profes- 


sional advice we received. 


MR. GERBER: That professional advice, 


you found, was all wrong? 
MR. SHARPE: That is right. 


DEPOSITION OF MR. JOHN PAUL 
COLLINS WHO WAS TOO ILL TO AP- 
PEAR BEFORE THE COMMITTEE: 


My name is John Paul Collins. After 54 
years in the District of Columbia school sys- 
tem, I retired last year as a result of ill health 
directly attributable to the conditions that 
developed in Eastern High School after the 
integration of the District Schools. During my 
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tenure in the District school system I served 


as principal at Anacostia High School and 
Eastern High School. 


After integration of the schools in 1954, 
...the problem of discipline was tremen- 
dous.... 


At times, I heard colored girls at the school 
use language that was far worse than I have 
ever heard, even in the Marine Corps. 


White children manifested a spirit of co- 
operation to help the colored children become 
acclimated, but these efforts were not particu- 
larly successful. 

Fighting, including several knifings, went 
on continuously... . 

There have been more thefts at Eastern in 
the last two years than J had known in all my 
30-odd years in the school system. A teacher, 
still active at Eastern, told me recently that 
stealing is now so rife at the school that it is 
no longer practical to attempt to report all 
stealing incidents. 


There were many sex problems during the > 
year following integration. ... I overhead two 
colored boys making obscene remarks about 
white girls who were passing in the hall. I 
promptly suspended the boys, until such time 
as I could get satisfactory assurances from their 
parents that they would discontinue such con- 
duct. My authority to do this was questioned 
by the administration, but I stuck to my guns. 


White girls complained of being touched by 
colored boys in a suggestive manner when pass- 
ing them in the halls. One white girl left school 
one afternoon and was surrounded by a group 
of colored boys and girls. One of the colored 
boys put a knife at her back, marched her 
down an alley and backed her up against a 
wall. While the group debated as to whether 
they should make her take her clothes off, she 
broke away and ran home. ..., 


On another occasion a colored. girl com- 
plained to me that a colored boy had exposed 
himself to her in the classroom. I got hold of 
the boy and found him to have a record of 
sex offenses, and recommended that he be re- 
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moved from Eastern. This recommendation 


was accepted. 

Never in all of my experience have I ob- 
served such filthy and revolting habits in the 
lavatories. Some of the urinals were completely 
torn away from the walls. Nothing like this 
had ever occurred prior to integration. ... 


Colored children have been known to forge 
names at the school bank. 


There were a dozen or more colored girls 
who became pregnant during my last year at 
Eastern. ‘Pregnancy among white girls was 
very rare, and had occurred only in isolated 
instances. | 


Superintendent Corning ordered all school 
records to be kept without regard to race. This 
order was repeated several times during the 
school year. 


The colored students dominated the failing 
groups, which were much larger than any year 
before integration. . 


The average colored student cannot keep 
up with the average white students dcadem- 
` ically.. 


I can say from experience that integration 
has brought about a lowering of public-school 
standards and student academic achievement 
in the District public schools. It has created 
problems of discipline that have disrupted edu- 
cational processes. It has created grave social 
problems that cannot be solved under existing 
circumstances. ... 

TESTIMONY OF MR. HUGH 
STEWART SMITH, WHO HAD BEEN 
PRINCIPAL OF JEFFERSON JUNIOR 
' - HIGH SCHOOL, WASHINGTON, D.C., 
FOR 26 YEARS: 


MR. GERBER: Prior to integration, was 
this an all-white school? 

MR. SMITH: Yes. 

MR. GERBER: Mr. Smith, what was the 


percentage of white and colored in your school 
last year? 


MR. SMITH: About 55 per cent Negro; 
45 percent white. ... 
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MR. GERBER: Mr. Smith, after the in- 
tegration of the school systems here in the 
District of Columbia, did you encounter any 
unusual disciplinary problems? 


MR. SMITH:...you get many of these 
[colored] children who thought that you got 
what you wanted by fighting. We had a great 
deal of attempting to get, let us say, small bits 
of nioney from children at lunchtime. ... I 
think we had threats for the first time, to both 
the person and property of teachers. . . . 


MR. GERBER: Does the disciplinary prob- 
lem... have any effect on the teachers’ being 
able to teach? 


MR. SMITH: Any time you have discipline 
problems, that happens. That is one of the 
areas that I think we have been unable to en- 
tirely cope with in our public schools. We have 
no way to put these children who are vicious 
out of the school, for any reason at all. The law 
says they are to be in school until they are 16 
years old. 

MR. GERBER: Mr. Smith, did you find 
that the Negro pupils that came to your junior 
high school from the colored schools were 
properly graded? - 


MR. SMITH: I can't tell how they were 
graded in the, elementary school, but the chil- 
dren who came to me were very much retarded, 
far more than our white children had been. 
Also, many of them had been passed when ney 
hadn’t gone to school. . 


We had a few children sio were in our top 
group, but had I gone completely on the 
records of achievement, even those few colored 
children in that top group would probably 
not have been able to be there... 


MR. GERBER: Mr. Smith, has there been 
a difference in the I.Q. of the students that you 
had previous to integration, and what you have 
got now? : 

MR. SMITH: Yes, sir; that has fallen every 
year. I think that I would like to have you 


realize that I am in a part of our city which ' 


has always been a low economic area. It has 
always been that. But 10 years ago we had an 
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average І.О). for the school of 96, and this year 
it has dropped down to 85. With the incoming 
seventh grade, the average is 82, so it is still 
going down. 

MR. GERBER:...Don't you think that 
the... upper-grade students have suffered 
educationally as a result of being mixed with 
these lower-achievement students? 


MR. SMITH: Not in the junior high school. 
We...group children according to their 
achievements. Іп the top group, even when we 
began integration, we had frankly only a few 
Negro children who achieved what the white 
children were achieving, and they went into 


the group, but the bottom groups were almost. 


entirely Negro children. . . . 


CONGRESSMAN WILLIAMS: Do you 
notice a difference in white children's rate of 
achievement coming from those same neigh- 
borhoods, with the same economic status as 
their colored neighbors? 


MR. SMITH: Yes. 
CONGRESSMAN WILLIAMS: Then, on 


the basis of that, could you say that environ- 
ment and economic status are not the sole con- 
tributing factors to that condition? 


MR. SMITH: Yes, sir. 


TESTIMONY OF MRS. HELEN К. 
-MAGUIRE, PRINCIPAL OF DAVIS 
ELEMENTARY SCHOOL, WASHING- 
TON, D. С.: 

MR. GERBER: Mrs. Maguire... what [is] 
your school population? 

MRS. MAGUIRE: ... about 775.... It is 
about 90 [per cent] colored and 10. per cent 
white. ... Апа two years ago it was a white 
neighborhood. Е 


MR. GERBER: What is it now? 
MRS. MAGUIRE: Well, it is mostly a 


colored neighborhood. And it will be, as soon 
as the people can sell their houses. They are 
all for sale. All the white people's houses. . . . 

MR. GERBER: Mrs. Maguire, did you have 
any trouble about the demotion of a child in 
your school last year? 
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MRS. MAGUIRE: Not last year, but the 
first year I had onc little boy who was a dis- 
turbance. He was an emotional problem. Не 
did absolutely nothing in the classroom but 
upset the classroom. And I put him from a 
first grade to a kindergarten, simply to study 
him. I didn't know what to do with him. He 
upset everybody in the classroom. And I said 
to the kindergarten teacher, "Let's put him 
here and let him come three hours a day, and 
maybe we can find the best place for him.” 


MR. GERBER: And what happened about 
that? Did you get a call from anybody about 
it? 

MRS. MAGUIRE: I got a call from the 
mother first, asking me about it, and I wrote 
her a note and explained why we were doing 


it. And at 3 o'clock in the afternoon, after | 


school was dismissed, I got a call from a Dr. 
Knox, I think it is, from Howard University. 
And he was head of the — he told me that 
he was head of the educational committee for 
the NAACP and that he wanted to know why 
I had put this child back. And the mother had 


called him, he said, and he was very adamant . 


as to why I had put the child back to the 
kindergarten. The child was old enough to be 
in the first grade, and "that is where he should 


be ээ 


And I said, "Well," — I tried to explain to 
him the conditions. 


But I said, “Dr. Knox, I have been in the 
school system 3$ years, and you are the first 
person from any organization that has ever 
questioned what we do to children when we 
are trying to do the best we can." 


And so he talked on, and he said, "Still, chat 
child should be in the first grade. He is old 
enough to be in the first grade, so you put 
him there." 


He said, "I will give you three days, and 
then you will hear from me again." 


Well, you can imagine the condition I was 
in.... It was the first time anything like that 
had ever happened to me, and I really was very 
upset. I didn’t do it. I studied the child. And 


Page 196 





АЕ шс ;; 








SSHUONOD 40 хиүйят1 *NOISIAIC IdTYOSANVA AHI 40 SNOLLOATION SIL ROWA qu2ndowam | 


r 


when I made my study, I put him where he 
should be.... And I didn't hear any more 
of it. : 


CONGRESSMAN WILLIAMS: Mrs. Ма- 
guire, would you... venture an opinion as to 
whether the level of school achievement, on 
the average, is as good today among the stu- 
dents as it was two years ago? 


MRS. MAGUIRE: Oh, no. It isn't. It is way 
down. And the teachers are saying to me, “We 
have just got to lower everything we do." And 
the spark is gone. . .. 


TESTIMONY OF MRS. KATHERINE 
REID, TEACHER AT TYLER SCHOOL, 
WASHINGTON, D. C.: 

MR. GERBER: Do you remember approxi- 


mately how many children you had to teach 
last. year? 


MRS. REID: I had 41 children, 31 colored. 


MR. GERBER: And 10 white? 
MRS. REID: Yes. 


MR. GERBER: Mrs. Reid, did you find any 
disciplinary problem in your class and in your 
school, after the schools were integrated, that 
you didn't have prior to integration? 


MRS. REID: I found it very difficult. White 
teachers are not supposed to use corporal 
punishment, and I found it very hard to make 
the colored children do what I told them. And 
one day I was talking to a little colored girl, 
and one of the colored boys said, “Miss Reid, 
why don’t you stop talking to her and bat her 


_over the head, the way her last teacher did?" 


. . I did find them hard to control. 


MR. GERBER: Did you have any sex prob- 
lems in your third and fourth grades in that 
elementary school? ... 


MRS. REID: Well, I had a colored boy 
who was very fresh with a little white girl. 
And I spoke to the little white girl and told 
her to go back to her seat and told the colored 
boy to take his seat, and he said, "Don't you 
want us to be friends?" And I said, "Yes, I 
want you to be friends, but right now I want 
you to work and do your school work, and 
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this has nothing to do with what you have 
been doing.” 

And then I had a colored boy who exposed 
himself to a white girl. He did it several times. 

Finally, in exasperation, I said to the white 
girl, “Just don’t look.” 

CONGRESSMAN DAVIS: Is that a con- 
stant thing, then, this sex situation? ... 


MRS. REID: Well, I wouldn't say it was 
constant. . . . I had these two incidents which 
stand out in my mind. There were plenty of 
others in the bathrooms, in the lavatories. I 
mean, teachers were constantly on guard. But 
I wouldn't want to use the word “constant.” 


CONGRESSMAN DAVIS: Was last year 
the first year those conditions had existed? 

MRS. REID: Well, last year was the first 
year І had colored children. I don’t remem- 
ber any particular ones with white children, 
of that particular kind. 

MR. GERBER: Did you have any destruc- ` 
tion of property there in the school that you 
didn't have prior to integration? 

MRS. REID: Yes. Books, pencils; the books 
were terrible. I mean, their misuse of books. 


MR. GERBER: You mean the students 
would steal books? 


MRS. REID: I mean they would bat each 
other over the heads with the books. 


TESTIMONY OF MR. ARTHUR 
STOREY, PRINCIPAL OF THE Mc- 
FARLAND JUNIOR HIGH SCHOOL, 
WASHINGTON, D. C.: 


MR. GERBER: Mr. Storey, what was the 


school population at McFarland last year, do 
you recall? 


MR. STOREY: Our maximum enrollment 
last year was about 1,300....1 would esti- 
mate it is between 60 and 70 per cent 
[colored]. . 


MR. GERBER: Mr. Storey, can you tell 
us about some of the disciplinary problems 
you had last year? 
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MR. STOREY: Yes. They would be such 
things as stealing, boys feeling girls... dis- 
obedience in the class room, failure to obey 
teachers, carrying knives, and that type of 
thing. 

MR. GERBER: I will ask you if during last 
year it was necessary for you to have the police 
at the school? 


MR. STOREY: Oh, уеѕ.... 
CONGRESSMAN WILLIAMS: Did you 


find it necessary during your entire tenure as 
principal to request police assistance... to 
keep order, prior to...integrating the 
schools? 

MR. STOREY: No, sir. 


CONGRESSMAN WILLIAMS: Could you 
tell us from... memory how, many times іп 


1955... уои found it necessary to request 


police assistance? 


MR. STOREY:...I imagine around 50 


times. 


The Horror Spreads 


The Supreme Court's Mallory Case deci- 
sion in 1957 made matters even worse. Andrew 
R. Mallory, a 19-year-old-negro, confessed to 
raping a woman in the cellar of her apartment 
house (where he caught her while she was do- 
ing the family washing). Mallory was tried 
and convicted in a Washington District Court. 
His conviction was upheld by the Court of 
Appeals. 


The conviction wås reversed by the Supreme 
Court in a unanimous opinion written by 
Justice Frankfurter, who referred to the con- 
fessed rapist as a "19-year-old lad." The Su- 
preme Court did not suggest that there was any 
doubt about Mallory’s guilt. There was no 
question of police brutality or third-degree 
treatment. The Supreme Court caused Mal- 
lory to be set free and go unpunished for his 
crime, merely because the police had ques- 
tioned him before his formal arraignment. The 
decision means that Washington police cannot 
question a suspect before he is formally arrested 


P RSS LL. 


and arraigned unless the suspect agrees. If he 
is arrested, he cannot be questioned at all, with- 
out his consent. 


When police are prohibited from ques- 
tioning suspects — particularly in such crimes 
as rape, where material evidence of guilt is 
often non-existent or extremely difficult to 
obtain — police are almost helpless to afford 
society adequate protection. Since the Mallory 
case decision, hideous incidents have become 
commonplace in our nation’s capital. 


A congressional secretary was stabbed and 
robbed by a negro while she knelt to pray in 
St. Peter’s Catholic Church on Capitol Hill. 
The wife of a general was attacked in her bath- 
tub, by a negro who had broken into her home. 
Two negroes broke into an apartment at mid- 
day and attacked the granddaughter of a 
Washington official. A retired minister’s wife 
was criminally assaulted in her own home.’ 
Mrs. Brooks Hays, wife of a Special Assistant 
to the President, was robbed and injured by 


a 17-year-old negro who forced his way into . 


her bedroom. 


A 79-year-old colored Baptist preacher, 
living in retirement in Washington, took a 
stroll in his neighborhood one Saturday eve- 
ning after dinner. Four young negroes robbed 
him and beat him to death. The killers got 
$1.29 — which they spent on cakes and soft 
drinks immediately after leaving the old man 
dying on the street. There were several wit- 
nesses to the murder, but none offered the old 
man any help, and none would offer the police 
any help in identifying the murderers, 
Whether the witnesses were afraid or in- 
different, no one really knows.” 


These are typical of recent incidents which 
came to public attention. 


On Thanksgiving Day last year, 48,000 
spectators attended a high school champion- 
ship football game at District of Columbia 
Stadium. The rival teams were from St. John's 
Catholic High School (practically all-white) 
and Eastern High School (practically all- 
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А negro arrested for robbing liquor stores or send their children to private schools, or 
: in daylight explained he prefers daytime opera- elsewhere. 
': tions because he is afraid to carry money on 


| sehr 9 Apologists for the situation claim that the — ' 
the streets at night. 


negroes behave as they do, because they have : 


Venereal disease is reaching epidemic pro- ^ been mistreated in the South and have never 

' portions among Washington teenagers. Prac- had a chance; but the truth is that policies of 
© tically all of those infected are negroes. One the federal government —in the hands of 
out of every § children born in the nation’s politicians, both Republican and Democrat,, 
capital is illegitimate: 92% of the illegitimates | who degrade the whole nation by bidding for 

are negroes. In 1961, Washington's crime rate | negro votes — have created the ugly sore in 

was up 4196 over the 1958-1960 average; the Washington, D. C. And the sore is rapidly 

. national increase for that period was 14%. spreading, through cities all across the land — 


with the President of the United States him- 
Negroes constitute 85% of the public self encouraging a lawless minority to insur- 


school population in Washington. Hence rection and civil disturbance which threaten 
almost total segregation is again in effect, nine — '? become bloody revolution. 
years after Eisenhower ordered immediate, NEXT WEEK: More on the racial problem. 
* compulsory integration as a means of making { . 
the Washington school system а model for the » " 
nation. Schools that were all white are now dandis y 


(1) “Congress Hears — How Mixed Schools Are Working In Washington," 


all negro. A few predominantly-white schools U. S, News & World Report, September 26, 1956, рр. 98-107 


A vs . é * (2) Statement by U. 5, Senator William Е. Jenner. (Republican, Indiana) . 
remain — in expensive neighborhoods where se Senate Internal Security Subcommittee, August 7, 1957 
D < " : (3) The Evening Star, Washington, D. C., April 19, 196) 
од сара — — (4) Remarks of U. S. Pte eu Wilian В. Widnall (Republican, 
у Я ive. 1 Ча; New Jeescy), Congressional Record, March 18, 1965, pp. 4209-11 
уса ny persons ive ле ew white children (5) "The Might in the Nation's Capital," U. S. News c World Report, 
, who remain in predominantly-negro schools Febery M, 1963, сн идее КЫЫ 
КЕ 6) “Washington, D, C, — Р i Si iy," испее Knebel, 
' belong to families who cannot afford to move Mi rice НАНЫ ыы ыы 
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THE DAN SMOOT TELEVISION BROADCASTS ARE PRODUCED ON 
i FILM. HENCE, WE HAVE 16 MM SOUND FILM RECORDINGS COVERING 
ALL SUBJECTS DISCUSSED IN THIS REPORT. THE FILM IS NOW 
AVAILABLE TO THE PUBLIC. WRITE FOR FREE FILM CATALOGUE. 
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WHO IS DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and МА degrees іп 1938 and 
1940. In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for a doctorate 
in American Civilization. : 

Іп 1942, he lefet Harvard and joined the FBI. As an FBI Agent, he worked for three and a half years on communist 
investigations in the industrial Midwest; two years as an administrative assistant to J. Edgar Hoover on FBI headquar- . 
ters staff in Washington; and almost four years on general FBI cases in various parts of the nation. 

Ја 1951, Smoot resigned from the FBT and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoor spoke to a national audience, giving both sides of controversial issues. б, 

. In July, 1955, he resigned and started his present independent publishing and broadcasting business --а free- 
enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report, a weekly magazine; 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as an advertising vehicle, 
The Report and the broadcast give only опе side in presenting documented truth about important issues — the side 
that uses the Americatr Constitution as a yardstick. The Report is available by subscription; and the broadcasts are 
available for commercial sponsorship, anywhere in the United States. 

If you think Dan Smoot is providing effective cools for Americans fighting socialism and communism, you can 
help immensely — by helping him get more customers for his Report and broadcasts, 
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CIVIL RIGHTS ACT OF 1963 


Ош February 28, 1963, President Kennedy asked Congress for legislation in the field of civil 
rights which would: 


(1). provide federal referees to supervise voting in areas where any colored person had brought 
suit claiming he һай been denied Ше right to vote; 


(2) require such suits to be given preferential treatment in the federal courts; 


(3) prohibit, in elections involving federal offices, the application of different tests and 
*. standards to different voter applicants; 


Q (4) eliminate state literacy qualifications for voting, by providing that completion of the 
: sixth grade must be taken as presumption of literacy; 


(5) expand the authority of the Civil Rights Commission and extend its life beyond No- 
ı vember 30, 1963, when, under present law, it is due to go out of existence; 


(6) give special federal technical and financial assistance to school districts in the process of 
desegregation." 


One of the most important powers of state governments is that of setting voter qualifi- 
cations. No subject was more thoroughly debated during the Constitutional Convention of 1787. 


When an illiterate, shiftless, propertyless, irresponsible individual (of any race) has as much 
voice in selecting national rulers and in changing the organic law of the nation (amending the 
Constitution) as an industrious, thrifty, productive individual, what is to prevent the dregs and 
drones of society from plundering hard-working and productive citizens? Politicians can fan 


THE DAN SMOOT REPORT, a magazine published every week by The Dan Smoot Report, Inc., mailing 
address P. O. Box 9538, Lakewood Station, Dallas 14, "Texas, Telephone ТАуіог 1-2303 (Office Address 
6441 Gaston Avenue). Subscription rates: $10.00 a year, $6.00 for 6 months, $18.00 for two years. For first 


class mai] $12.50 a year; by airmail (including APO and FPO) 514. 50 а year. Reprints of specific issues: 1 
copy for 256; 6 for $1.00; 50 for $5.50; 100 for $10.00 — each price for bulk mailing to one person. Add 
> 296 sales tax on all orders originating in Texas for Texas delivery. 





Copyright by Dan Smoot, 1963. Second class mail privilege authorized at Dallas, Texas. 
No reproductions permitted. 
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hatred in low-income groups for middle and up- 
per-income groups, telling the "masses" they are 
poor because they are oppressed; making them be- 
lieve that everyone who has something somehow 
acquired it by evil means; promising to soak the 
well-to-do with taxes for “benefits” to the poor 
in order to redistribute the national wealth and 
guarantee that everyone has his “fair share.” 


The Founding Fathers were aware of this 
danger in "democracy." They had studied the 
record of how it had destroyed ancient civiliza- 
tions — just as anyone today can see how a 
similar situation creates poverty, wild disorder, 
and tyranny in many Latin American nations 
where unscrupulous politicians go into the squat- 
ters' slums, buying votes with promises to pull 
down the high and mighty and to provide free 
and easy living for the masses. 


The Founding Fathers wanted a constitutional 
system in which all — high and low, rich and 
poor, good and bad, lazy and hard-working, 
thrifty and profligate, weak and strong, educated 
and illiterate, stupid and intelligent — all would 
Ье equal before the law; all equally free to lead 
their own kind of life, as long as they did not 
infringe on the rights of others; all enjoying the 
same guarantees against tyrannical oppression by 
their own government. But the Founding Fathers 
felt that the vore — which, in final analysis, is the 
power to set the policies and direct the affairs 
of the nation — should be restricted to mature in- 
dividuals who could understand, and have some 
vested interest in, the necessity of maintaining a 
constitutional system of government,- 


. Hence, there was demand in the Constitutional 
Convention of 1787 that the right to vote be some- 
how restricted to responsible citizens. There were 
proposals that the federal government be assigned 
the role of establishing voter qualifications 
throughout the union. All such proposals were 
based on the fear that individual states might 
grant the voting right to people not ‘quailfied 
to exercise it.” 


The proposals were defeated, however, because 


vm > 
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of a greater fear that pervaded the thinking of 
the Founding Fathers: fear of creating a federal 
government so strong that it could destroy state 


governments and eliminate God-given rights of ` 


individuals, Admitting the eed for voter quali- 
fications which would kecp the power of the 
ballot out of the hands of irresponsible people, 
the Founding Fathers felt that there was a greater 
need to leave this basic attribute of sovercignty 
in the individual states. They rejected all pro- 
posals for constitutional provisions which would 
give the federal government алу authority in 
this field. 


Hence, the President's proposals for federal 
intervention in elections violate the intent, the 
spirit, and the provisions of the Constitution. 





As to the need for action to guarantee quali- 
fied negroes the right to vote — there is no need. 
Throughout the South, voter qualifications 
(whether they be poll tax or literacy require- 
ments) apply equally to whites and negroes. 


The President's proposal for a law requiring 
that civil rights "voting" suits be given prefer- 
ential treatment in the federal courts nullifies the 
constitutional concept of equality-before-the-law. 
Why should litigation by one class or color of 
citizens be given preference over litigation by 
other citizens? 


The President's proposal for special federal 
financial aid to school districts "in the process 
of desegregation” is unconstitutional in the sense 
that all ‘federal aid to education is: namely, there 
is no delegation of power in the Constitution to 
the -federal government for any kind of educa- 
tional activity; and the Tenth Amendment speci- 
fically prohibits the federal government from en- 
gaging in activity for which there is no consti- 
tutional grant of power. Beyond that, the Presi- 
dent's proposal would authorize the very kind 
of discrimination and unequal treatment which 
he says violates the Constitution: disbursement of 
federal funds which all taxpayers pay, not to all 
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alike; but to arbitrarily selected groups or com- 
munities. 


Phe Civil Rights Commission was created by 
the Civil Rights Act of 1957. It was to go out of 
existence in three years; but Congress, in 1960, 
extended its life for another three years. It is 
now scheduled to go out of existence in Novem- 
ber, 1963; and President Kennedy wants Congress 
to extend it again. In the six years of its existence, 
the Civil Rights Commission has recommended 
one constitutional amendment to institute what 
virtually amounts to universal suffrage." This 
would eliminate the old constitutional provisions 
which leave the establishment of voter qualifi- 
cations as one of the reserved rights of states. The 
Commission has made a large number of widely 
publicized proposals which have had the effect 
of further agitating and inflaming the already in- 
flammatory racial situation in the United States. 


The Omnibus Bili 


On June 19, 1963, President Kennedy sub- 
mitted to Congress a message proposing the Civil 
Rights Act of 1963. This Act would incorporate 
all the proposals of his February 28 message, dis- 
cussed above, plus new proposals which the Presi- 
dent groups under five general headings: (1) 
Equal Accommodations in Public Facilities, (2) 
Desepregation of Schools, (3) Fair and Full Em- 
ployment, (4) Community Relations Service, and 
(5) Federal Programs." 


In one proposal under “Federal Programs,” 
the President asks for authority to withhold fed- 
eral funds, at his discretion, where racial discrim- 
ination exists. This has been widely interpreted 
as a reversal of the stand he took on April 24, 
when he rejected a Civil Rights Commission pro- 
posal that federal funds be withheld from states 
and communities where discrimination exists. Ap- 
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parently, the President did not like the Civil 
Rights Commission proposal because it might 
have required him to withhold all federal aid to 
"offending" states or communities. The Presi- 
dent wants a free hand, and absolute authority, 
to grant or withhold. aid as be pleases — whether 
racial discrimination is practiced or not; and that 
is the broad authority he demands in his Civil 
Rights Act of 1963. 


Under the Community Relations Service of 
his civil rights message, President Kennedy asks 
Congress to authorize a federal board or commis- 
sion (in addition to the Civil Rights Commis- 
sion) which will be formally organized und 
authorized to do what he and Robert F. Kennedy 
have been doing for months — that is, to meet 
with local and state officials, businessmen, leading 


individuals, and private organizations, explain-: 


ing to them the kind of action the administration 
wants and putting pressure on them to comply 


with official policies before conflict erupts into 
public view. 


In his civil rights message, the President boasts 
that officials of his administration have already 
been doing what he now asks Congress to author- 
ize; and he announces that, pending congressional 
action, he will go ahead and create, by Executive 
Order, the very organization he is asking legisla- 
tion for. 


U nder the Fair and Full Employment section 
of his civil rights message, the President proposes 
nothing really new. Rather, he uses the racial 
crisis as an excuse for urging passage of New 
Frontier legislation, and for demanding enlarge- 
ment of programs already in existence. 


MANPOWER DEVELOPMENT AND 
TRAINING PROGRAM: Early in 1962, Con- 
gress passed the Manpower Development and 
Training Act, authorizing the Secretary of Labor 
to determine the number of Americans who 
should be working in any specific industry at 
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any given time and place; and authorizing allo- 
cation of tax money for training American youth 
in fields which the Secretary of Labor thinks they 
should be trained in. In his ‘civil rights message 
of June 19, 1963, President Kennedy urges over- 
all expansion of this program. 


YOUTH EMPLOYMENT PROGRAM: On 
April 10, 1963, the Senate passed Kennedy’s 
Youth Employment Act of 1963. This Act could 
create an American counterpart of government 
youth organizations which are essential tools of 
dictatorship in all communist countries, as they 
were in nazi Germany and in fascist Italy before 
World War II. There are strong indications that 
the House of Representatives will kill this Youth 
Employment Act. In his civil rights message, 
‘Kennedy argues that enlargement and passage of 
the Act would help relieve racial tensions. 


VOCATIONAL EDUCATION: A program 
of federal aid for vocational education in high 
schools has been'in existence since 1917, and has 
been enlarged and expanded many times, partic- 
ularly in recent ycars. In his civil rights message, 
Kennedy asks for federal funds to provide part- 
time employment for students in federally-sup- 
ported vocational education schools. 


ADULT EDUCATION: Among Kennedy's 
federal-aid-to-education proposals for 1963 (not 
yet acted on by Congress) is a request for an elab- 


. orate adult education program. In his civil rights 


message, the President requests that his adult 
education program be enacted and enlarged be- 
yond his original proposals. 


PUBLIC WELFARE WORK-RELIEF: In his 
civil rights message, the President requests addi- 
tional federal aid to states for the employment of 
welfare recipients on local public works projects. 


FAIR EMPLOYMENT PRACTICES LAW: 
In his civil rights message, the President renews 
his request for a federal Fair Employment Prac- 
tices Act, applicable to both employers and 
unions, which would outlaw racial discrimina- 
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tion in private employment and in union mem- 
bership. 


In making this proposal, the President admits 
that two-thirds of the nation's labor force is al- 
ready covered by federal, state, and local fair em- 
ployment practices measures of the very kind he 
requests. Such measures have done nothing to re- 
lieve racial tensions or solve racial problems, In- 
deed, the racial problem is at its worst in areas 
that already have fair employment practices laws 
—.Washington, D.C., and New York City, for 
example. Yet the President would violate the 
Constitution to impose upon the entire nation a 
type of legislation which will do infinite harm, 
and no good at all. 


1 the Desegregation of Schools section of his 
civil rights proposal, President Kennedy asks con- 
gressional authority for the Attorney General to 
initiate, in federal district courts, legal proceed- 
ings against school boards and tax-supported col- 
leges — or to intervene in existing cases — when- 
ever the Attorney General receives a written com- 
plaint from any parent or student who says he is 
being denied "equal protection of the laws" be- 
cause of segregation. 


What could be more "unequal" and "discrim- 
inatory" than to give one particular class of citi- 
zen the special privilege of by-passing the normal 
channels of justice which ordinary citizens must 
follow? An agitator or trouble-maker or crank | 
who happens to be а negro can bring public · 
school and college officials into federal court, by 
merely writing a letter to the Attorney General; 
and the agitator will be represented, at no cost 
to himself, by officials апд attorneys of the fed- 
eral government. 


The Equal Accommodations in Public Fa- 
cilities section of the President’s proposed Civil 
Rights Act of 1963 is the most dangerous of all. 
Here, in the President's language, is the essence 
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of this section: 


“I am today proposing, as part of the Civil 


‚ Rights Act of 1963, a provision to guarantee 


all citizens equal access to the services and fa- 
cilities of hotels, restaurants, places of amusc- 
ment, and retail establishments . . . . The 
proposal could give the persons aggrieved the 
right to obtain a court order against the offend- 
ing establishment or persons. 


"Upon recciving a complaint in a case suffi- 
ciently important to warrant his conclusion that 
a suit would materially further the purposes of 
the act, the Attorney General (if he finds that 
the aggrieved party is unable to undertake or 
otherwise arrange for a suit on his own, for lack 
of financial means or effective. representation, 
or for fear of economic or other injury) will 
first refer the case for voluntary settlement to 
the community relations service . . . give the 
establishment involved time to correct its prac- 
tices, permit state and local equal access laws (if 
any) to operate first, and then, and only then, 
initiate a suit for compliance." 

The President is, not clear about the authority 
for such legislation. He hints that the Interstate 
Commerce clause of the Constitution gives the 
federal government authority to eliminate the 
right of a private businessman to select his own 
customers. At another point, the President sug- 
gests that the Fourteenth Amendment may pro- 
vide the constitutional authority. But here is the 
President's key sentence concerning the "author- 
ity" for federal officialdom to eliminate the pri- 
vate property rights of ‘businessmen: 


“ “The argument that such measures consti- 
tute an unconstitutional interference with prop- 
erty rights has consistently been rejected by the 
courts in upholding laws . . . designed to make 


‘certain that the use of private property is con- 


sistent with the public interest.” 


Tn Kennedy's view, an American citizen has no 
right to own and use private property, unless he 
uses it in a way that officialdom considers to be 
consistent witli the public interest. 


Today, it is the demands of racial-agitation 
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groups which fix official notions of what is con- 
sistent, with the public interest. Tomorrow, it 
could be something else: President Kennedy re- 
cently announced that we must adopt a friendlier 
attitude toward the Sovict Union and other com- 
munist countries." It would show a friendly na- 
tional attitude toward communists if all private 
merchants in'the United States were compelled 
to sell merchandise imported from communist 
countries. The Civil Rights Act of 1963 would 
give the President ample authority to order such 


a thing if he should decide that any merchant who ' 


refuses to handle communist goods is not using 
his private property in а way that is consistent 
with the public interest. 


Under authority which he réquests in the pro- 


posed Civil Rights Act of 1963, the President ' 


could order all private employers to hire com- 
munists, if the President should decide that this 
would promote his program of proving to the 
Soviets that America has no ill will for commu- 
nists. The President could order employers to 


. . . . . 
hire, or not hire, Catholics, Jews, Presbyterians, 


Methodists, Mormons, Christian Scientists, athe- 
ists, black muslims, Buddhists: the President 
could compel private businessmen to do anything 
the President wants, on the simple pretext that he 
is requiring the use of private property in a way 
that is "consistent with the public interest." 


Why Now? 


The President used almost 7,000 words to 
present the five-point Civil Rights Message which 
is summarized and discussed above. It is a badly 
composed, hastily written, ill-at-ease document — 
replete with inaccurate statements; contradictions; 
repetitions; flimsy arguments; demagogic appeals 
to the emotions of hate, fear, and shame. 


Why the haste? Some feel that the President, 
after playing a major role in stirring race Feel- 
ing to the danger point, cynically used the dan- 
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дег as a pretext for throwing Congress a civil 


‘rights bill which he knew Congress would not 


. pass— but which would monopolize the atten- 


tion of Congress and thus give the President an 
excuse for the failure of his legislative program 
in 1963. Of 25 Bills listed by Congressional Quar- 


_terly as major legislation, Congress, by June 21, 


had passed only 3: extension of the draft law; ex- 
tension of the "emergency" feed grains bill; and 


, raising of the national debt limit. The latter two 


major bills passed in the House by very close 
votes, and only after extreme pressures had been 
exerted by the administration. 


А Another theory is that Kennedy's proposal of 


the civil rights legislation in mid-June, 1963, was 
part of a calculated effort to keep the public so 
preoccupied with a dangerous domestic issue that 


‚ it would pay little attention to foreign policy de- 


cisions which might, otherwise, cause a storm of 
protest. 


In early 1962, President Kennedy and his Sec- 
retary of Defense made public statements to the 
effect that thé American moratorium on nuclear 
testing (from 1958 through 1961) had left us 
behind the Ѕоуісіѕ іп weapons research and de- 


' velopment. The President said that nuclear test- 
'ing was essential to research, vital to our defenses, 


and that self-interest would compel us to resume 
and continue nuclear testing until, or unless, we 
could negotiate with the Soviets a safe, guaran- 
teed test ban, binding on both sides. Throughout 
1962 and the first half of 1963, Kennedy officials 
engaged the Soviets in fruitless negotiations for 
a test ban treaty, And then, on June 10, 1963, the 
President announced that he had ordered a halt 
to American nuclear tests in the atmosphere, with- 
out any agreement or commitment at all from the 
Soviets.” 
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This announcement — involving a life-or-death 
matter for the nation — made little impression 
on the public: the media of mass communication 
were preoccupied with news about the racial 
crisis, 
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Kennedy could not have been elected in 1960 - 


without the negro vote, which was promised and 
delivered by leaders of racial agitation organiza- 
tions. The President now knows that he has no 
chance of re-election without the support of these 
same agitators. Hence, a plausible explanation for 
the President's sudden decision in mid-June to de- 
mand a civil rights bill is that negro leaders vir- 
tually ordered him to do so. 


Note Adam Clayton Powell's boast that he 
wrote major portions of Kennedy's June 19 civil 
rights message. Speaking in Long Beach, Cali- 
fornia, on June 21, 1963, Powell said: 


"The President had no intention of including 
many of the points that he did in his message. 
I rewrote half of his speech for him the night 
before it was delivered before Congress." 


In all of American history, it would be hard to 
lind anything more shameful than this. Adam 
Clayton Powell has been associated with many 
communist front organizations; he has been crim- 
inally indicted for income tax frauds; his tours 
of foreign nightclubs with his “secretaries,” at 
taxpayers expense, have scandalized the nation; 
and his hatred for the white man has been openly 
expressed and broadcast to the nation. This is the 
man who says he told Kennedy what to put in his 
civil rights message of June 19, 1963. 


Tne Congress of Racial Equality (CORE) 
and the National Association for the Advance- 
ment of Colored People (NAACP) are both 
heavily infiltrated, at the top, with communist 
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fronters (Directorates of the two organizations 
are interlocked (officials of one organization be- 
ing officials in the other) ;"' and they are inter- 
locked with the directorate of the National Urban 
League and with the directorate of the Southern 
Christian Leadership Conference — the agitation 
group of Martin Luther King, who also has a 
record of pro-communist activities. The Student 
Non-Violent Coordinating Commlttee is another 
organization militantly active in racial agitation. 


These outfits (indirectly interlocked with the 
Council on Foreign Relations) have learned that 
racial agitation is a profitable activity. Appealing 
for funds to support their “struggle for racial 
equality," they raise huge sums of money. Hence, 
they have developed an intense intra-family ri- 
valry — each one trying to demonstrate, by mili- 
tant activity, that it is more effective and more 
deserving of financial support than others. 


Adam Clayton Powell appears to be striving 
for the role of over-all leader and spokesman; 
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and it is Powell who is bringing the policies of 
all the negro racial agitation. groups into line 
with the policies of the black muslims — a group 
which advocates black supremacy and violence 
against whites." ' 


John F. Kennedy, catering to this crowd, is 
sowing the seeds of hate and violence: the na- 
tion will reap a bloody harvest. 


1; is obvious that President Kennedy's June 19 
civil rights proposal was an act of kowtowing to 
radical negro leaders; but astute observers think 
there was а deeper motive behind the proposal. 


President Kennedy, under the pretext of pre- 
paring the nation for civil defense in time of 
emergency, has already, by executive orders, es- 
tablished a plan for total dictatorship. The racial 
crisis could become the necessary emergency.“ 


After a series of public statements which were 
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Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and MÀ degrees in 1938 and 


1940. 1n 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for a doctorate 
in American Civilization. 


Іп 1942; he left Harvard and joined the ЕВ]. As an FBI Agent, he worked for three and a half years on communist 
investigations in the industrial Midwest; two years as an administrative assistant to J. Edgar Hoover on FBI headquar- 
ters staff in Washington; and almost four years on general FBI cases in various parts of the nation. 7 


In 1951, Smoot resigned from the FBI and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoot spoke to a national audience, giving both sides of controversial issues. 


In July, 1955, he resigned and started his present independent publishing and broadcasting business—a free- 
enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report, a weekly magazine; 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as an advertising vehicle. 
The Report and the broadcast gives only ove side in presenting documented truth about important issues — the side 
that uses the American Constitution as a yardstick. The Report is available by subscription; and the broadcasts are 
available for commercial sponsorship, anywhere in the United States. 


If you think Dan Smoot is providing effective tools for Americans fighting socialism and communism, you can 
help immensely — by helping him get more customers for his Report and broadcasts. 
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bound to encourage mob action and violence on 
the part of negro groups, the President suddenly 
proposed a civil rights program which Congress 
(if it has any regard at all for the Republic) 
cannot pass; and then the President, in effect 
(not directly, but in an oblique way), told the 
negro agitators not to engage in any more vio- 
lence wx/ess Congress fails to pass the civil rights 
legislation. 

Could there be a more effective means of fan- 
ning what Kennedy himself calls the “fires of 
frustration” into a raging inferno? ' 


Whar To Do 


Americans who value liberty — however they 
may feel about the racial problem — should storm 
the Congress with demands that the President's 


WHAT YOU CAN 
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Civil Rights Act of 1963 be rejected, in entirety. 
This Bill mst be defeated. 


NEXT WEEK: More on the racial problem. 


FOOTNOTES 


(1) Тол of President Kennedy's Civil Rights Message, AP dispatch from * 
Washington, The Dallas Times Herald, June 19, 1963, pp. 23-4 B 


(2) “Debates in the Federal Convention of 1787 as Reported by James Madi- 
son," Dacements Ilustrative O] The Formation Of The Union Of The 
American Statet, published as House Document No. 398, 69th Congress, 
Government Printing Office, 1927 
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Neus & World Report, September 21, 1959, р. 125 


(4) President Kennedy's June 10 address On World Peace,” 
Quarterly Weekly Report, June 14, 1963, рр. 976-8 
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Stefan Т. Passony, Congressional Record, March 21, 1963, рр. 4358-70 
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from Long Beach, California, The Dallas Times Herald, June 23, 1963, 
р. 17А 


(7) "Activities in the Southern States," speech by U. S. Senator James О. 
Eastland (Democrat, Mississippi), containing official records Пот the 
House Committee on Un-American Activities, and Senate Internal Security 
Subcommittee, Congressional Record, May 25, 1961, pp. 8349-63 


(В) Activities of "Тіс Nation of llam" or the Muslim Сьй of Islan, in 
Louisiane, Report No, 3, The Joint Legislative Committee on Un-American 
Activities, State of Louisiana, January 9, 1963 


(9) See this Report, “Planned Dictatorship,’ June 3. 1963, for 3 complete 
discussion of the Executive Orders issued by President Kennedy. 


. 


DO 


Washington officialdom uses your taxes for programs that are creating vast cesspools of waste and corruption 
— and dragging our Republic into the quicksands of socialism. But what can you do about it? 


You can help educate and arouse the people who elect men responsible for harmful programs of government. 
When enough other Ámericans know and care as you do, political action to restore our Republic will come. 


M Tbe Dau Smoot Report was instrumental in bringing you to the point of asking what yon can do about 
saving the country from mushrooming big government, here is a checklist for you: Have you urged others to 
subscribe to the Report? Have you sent them reprints of a particular issue of the Report? Have you shown them a 
Dan Smoot film? Have you ever suggested a Bound Volume of Tbe Dan Smoot Report for use by speakers, 
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Government, The Hope Of Tbe World, America's Promise? 
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Mere is the civil rights platform announced by the communist party in 1928, when com- 
munists formally launched their program to create social disorder in the United States by agi- 3 
tating the racial situation: 


D 
1 


“1. Abolition of the whole system of race discrimination. Full racial, political, and social 
equality for the Negro race. 

"2. Abolition of all laws which result in segregation of Negroes. Abolition of all Jim Crow laws. 
The law shall forbid all discrimination against Negroes in selling or renting houses. 


“3. Abolition of all laws which disfranchise the Negroes. 


“4, Abolition of laws forbidding intermarriage of persons of differen: races. * 
© ео 


“5. Abolition of all laws and public administration measures which prohibit, or in practice 
, prevent, Negro children or youth from ает Нац general public schools or universities. 

"6. Full and equal admittance of Negroes to all railway station waiting rcoms, restaurants, 
hotels, and theatres. 


“7. Federal law against lynching and the protection of the Negro masses in their right of sell- 
» defense. 

“В. Abolition of discriminatory practices in courts against Negroes. No discrimination in 
jury service. 


"9. Abolition of the convict lease system and of the chain-gang. 


: “10. Abolition of all Jim Crow distinction in the army, navy, and civil service. 


“11. Immediate removal of all restrictions in all trade unions against the membership of Negro 
workers. 


"12. Equal opportunity for employment, wages, hours, and working conditions for Negro and 
' ploy § 5 5 
white workers, Equal pay for equal work for Negro and white змогке 
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tn 1946, President Truman created a Presi- 
dent's Committee on Civil Rights. In October, 
1947, this Committee published a report, recom- 
mending federal legislation to outlaw all dis- 
crimination and segregation based on race, color, 
creed, or national origin. In February, 19-18, Presi- 
dent Truman requested of Congress civil rights 
legislation based on the 1947 Report. Congress 
refused. The Democrat Party put strong civil 
rights provisions in its political platform for the 
1948 elections, and so did the Republican Party.” 


Thus, twenty years after communists initiated 
their program to create racial strife, the two major 
political partics made the race question a primary 
issue in a presidential election. Kennedy's civil 
rights proposals in 1963 go beyond the original 
communist program." 


| Enforcing Equality 

С August 13, 1953, President Eisenhower 
issued an Executive Order creating the Govern- 
ment Contract Committee (with Vice President 
Nixon as chairman). This Committee had the 
responsibility of seeing that business firms with 
government contracts did not permit racial dis- 
crimination in their employment practices. 


On January 18, 1955, President Eisenhower is- 
sued an Executive Order creating the Committee 
on Government Employment Policy, to guarantce 
that all considerations of race be eliminated in 
the hiring of persons to work for the federal gov- 
ernment. 


On March 6, 1961, President Kennedy issued 
an Executive Order abolishing the two Eisen- 
hower committees, and substituting for them the 
President's Committee on Equal Employment 
Opportunity, with Vice President Johnson as 
chairman, The responsibility of this Committee 
is to eliminate racial discrimination in every ac- 
tivity that has any connection, direct or indirect, 
with the spending or lending of federal tax 
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money, Private builders who get FHA, or other, 
loans must not permit any racial discrimination 
in their own employment practices or in the cm- 
ployment practices of their contractors, They must 
sell, rent, or Ісаѕе their real estate without regard 
to racc, Federal agencies must climinate all kinds 
of racial discrimination or segregation; and any 
state or private agencies receiving federal funds, 
and any private firm contracting, or subcontract- 
ing, work for the federal government, must do 
the same. 


Wise fact is, of course, that the federal govern- 
ment has no constitutional authority to lend 
money or guarantee private loans, through FHA 
or otherwise, to individuals or business firms. It 
has no constitutional authority to give tax money 
to state governments for schools, welfare, unem- 
ployment compensation, employment activitics, 
and so on. 


Individuals and state governments — in the 
South and elsewhere — who take illegal federal 
handouts and then complain about illegal federal 
controls have no logic to support their position. 
The way to end this particular aspect of federal 
domination of private and state affairs is to elim- 
inate the federal subsidies which give some 
color of justification for the domination. It is in- 
teresting to note, in this connection, that advo- 
cates of all federal aid programs (particularly 
federal aid to education) incessantly repeat the 
tired old argument that federal help does not 
mean federal control, although every one knows 
better, and can see in the record of current events 
that a primary reason for federal aid is to create 
a pretext for federal control. 


Federal requirements against discrimination 
in the employment practices of private business 
firms working on contracts or ‘subcontracts for the 
government have no basis in thé spirit ог pro- 
visions of American constitutional law. When 
the government buys goods from private indi- 
viduals, or contracts with them to produce goods, 
it has a right and responsibility to require honest 
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and efficient contract fulfillment. It has no right 
to force on the private contractors the social or 
political ideology of reigning Washington official- 
dom. Yet, from 1953 to 1961, Eisenhower and 
© Nixon (through Eisenhower's Government Con- 
tract Committec) ; and since 1961, Kennedy and 
Johnsón (through Kennedy's Committee on Equal 
Employment Opportunity) have used govern- 
, ment contracts as a club to promote their. own 
political ends. 


It is a big club. Federal government spending 
amounts to more than 20% of the Gross National 
Product of the United States. 


State end Local Aciion 


Ën addition to federal efforts, at least 20 states 
(and many municipalities) have laws against 
racial discrimination in private employment, in 
public’ employment, in housing, in schools, and 
in the use of public facilities. 


Most state laws against racial discrimination 
80 to extraordinary extremes. The California 
Fair Employment Practice Act, for example, 
makes it illegal for a private employer to ask a 
job applicant whether he is a citizen of the 
United States — or even to ask him how long 
he has been a resident in this country. 


Since the California Fair Employment Practices 
Commission was created in 1959, over 425 cases 
against private employers have been handled. Опе 
typical сазе involved Lennie L. Andrews, a negro, 
employed as a coach cleaner in the Barstow, Cali- 
fornia, yards of the Santa Fe Railroad Company. 

, Andrews did not like the job of cleaning coaches. 
He asked for promotion to the job of carman. 
` The railroad refused to promote him because he 
had no aptitude for the job he wanted. Shortly 
thereafter (in March, 1960), Andrews was found 
asleep during working hours in a coach he was 
„supposed to be cleaning. He was fired. He com- 
plained to the California FEPC that he had been 
denied the promotion and had been fired because 
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he was a negro. The БЕРС, ignoring the facts 
supplied by the railroad (facts strongly buttressed 
by the cifcumstances that the company bas а large 
number of negro employees who һауе been pro- 
moted on merit and who have not been fired), 
ruled that the company had discriminated against 
Andrews. The FEPC ordered Santa Fe to rein- 
state Andrews in his old job, to give him 10 
months’ back pay, and to promote him at the 
first opportunity. 


Another typical California FEPC case involved 
Clarence B. Ramsey. In January, 1961, Ramsey, a 
negro, applied for a job as shipping clerk with the 
T. H. Wilson Company, a photographic supply 
firm in San Francisco. The company, considering, 
him unqualified, refused to hire him. Ramsey 
complained to the FEPC — which ruled that re- 
fusal to hire Ramsey was an act of racial discrim- 
ination. In. August, 1961, the FEPC ordered the 
company to give Ramsey $2175.50 — which герге- 
sented the amount of money Ramsey would have 


earned in wages from January to August, 1961, 
if he had been hired.” 


These two California cases аге typical of out- 
гарсоиѕ injustices and violations of individual 
rights which are commonplace, not only in Cali- 
fornia, but in all states which have "FEPC" laws, 


Consequences 


Jixisting civil rights programs (of federal, 
state, and local governments) already cover at 
least two-thirds of the total population in the 
United States, according to statements which Presi- 
dent Kennedy made in his civil rights message 
of June 19, 1963. The ostensible purpose of the 
programs is to eliminate racial tensions by abolish- 
ing racial discrimination; Yet, racial tensions are 
infinitely worse now than before any of the pro- 
grams were initiated. The odd distortions of 
"liberal" reason on the race question have had 
incredible consequences. 


On September 24, 1957, President Eisen- 
hower sent a Division of airborne troops to Little 
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Rock, because, he said, "disorderly mobs" in that 
city were “defying the law." No law was involved, 
however. The “disorderly mobs" consisted of 
about 200 housewives and workers, congregated 
on the lawn at Central High School, jeering, or 
stznding in silent protest against а Supreme 
Court order that nine negro children should Ье 
enrolled in Central High (even though a morc 
modern and commodious public high school was 
available to the children in their own ncighbor- 
hood). President Eisenhower interrupted а va- 
cation in Rhode Island and returned to Washing- 
ton for a radio-television speech to the nation 
about the Little Rock affair which, because of 
his action, was emblazoned in banner headlines 
all over the world. 


About midnight on September 25, 1957 (just 


‚ а few hours before Eisenhower's military action 


against the "disorderly mobs" in Little Rock) 


some rcal mob violence crupted in Lone Star, 


Texas. Approximately 1000 strikers (United 
Steel Workers-CIO) jammed entrance gates at 
the Lone Star Steel Company, preventing em- 
ployees who wanted to, work from entering the 
plant. They threw rocks at cars and non-strikers, 
and shouted insults and obscenities at workers 
who approached the gates. It was an "illegal" 
strike — in the sense that the union had not 
authorized it, and management was not certain 
what it was all about. The company obtained a 
court injunction against mass picketing, but the 
strike continued anyway. Company cars were 
stoned, windows were broken. One company 
truckdriver said he was followed by two carloads 
of strikers who fired on him, puncturing a tire on 
his truck. The wife of one non-striker said the 
lives of her children were endangered. A sales 
representative said one hundred strikers mobbed 
his car, trying to turn it over. 


In Little Rock, Arkansas — 200 housewives 
and workers milling around Central High School; 
in Lone Star, Texas, 1000 CIO strikers armed 
with rocks, clubs, and guns doing violence to 
the life, liberty, and property of innocent citizens! 


President Eisenhower did nothing, said noth- 
ing, about the Lone Star, Texas, affair. 


" ағайы, - — 


— A 

i resident Kennedy has displayed the same 
bias. Washington, D. C, has become a place 
where people are not safe on the strects at 
ifight, or even in church or in their own homes, 
unless carefully guarded. Last Thanksgiving Day, 
a small minority of white people in а predom- 
inantly negro crowd at a high school football 
game were savagely mauled by negro spectators, 
after the white football team had defeated the 
negro team. Police were powerless to protect the 
white minority, just as police in Washington are 
generally unable to give the minority white popu- 
lation adequate protection against negro hood- 
lums."' The President could, with constitutional 
authority, use federal troops to protect the pco- 
ple of Washington against lawless violence, since 
the city is in a Federal district; but the President 
has ‘never done ic. 


In May, 1963, however, President ‘Kennedy 
was quick to send federal troops to protect riot- 
ing negrocs in Birmingham — where authorities 
had the situation well in hand and were impar- 
tially enforcing the law; where’ no federal law 
or federal court order had been violated or even 
threatened; where there was no constitutional 
authority for federal intervention. 


It is safe to say that less damage to the persons 
and property of innocent people has occurred in 
all racial strife in the State of Alabama during the 
past ten years, than occurred in thirty minutes on: 
Thanksgiving Day, 1962, at Washington, D. C. 


On June 12, 1963, Medgar Evers, negro field 
representative for the National Association for 
the Advancement of Colored People in: Missis- 
sippi, was murdered in Jackson. The FBI investi- 
gated the crime as a federal case. FBI agents 
identified a suspect and arrested him under au- 
thority of federal civil rights laws, later turning 
him over to state authorities for prosecution on 
a murder charge. 


On June 12, 1963, a white man was killed by 
a negro during a race riot іп Lexington, North 
Carolina. Federal authorities showed no interest 
in this case. 
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On June 12, 1963, two white men were in- 
jured by shotgun blasts fired into their. private 
places of business, during a race riot at. Cam- 
bridge, Maryland. Federal authorities showed no 
intercst in this case. 


On the night of June 12, 1963, 6 negrocs 
stabbed an 18-year-old white boy and raped his 
15-year-old companion in Cleveland, Ohio. Fed- 
cral authorities showed no interest in this case. 


On June 19, 1963, Medgar Evers, the slain 
NAACP leader (an ex-serviceman) was buried 
in Arlington National Cemetery, with all the 
solemn ceremony customary at the burial of a 
national hero. Ў 


‚ Оп June 19, 1963, three white soldiers were 
dragged out of their car in Washington, D. С., 
and beaten by a gang of negroes. One of the 
white soldiers — Edward Betcher — was killed. 
The negroes ran over his body with their car, as 
they were leaving the scene." The FBI did not 
enter this case; and the funeral of Betcher, a mur- 
dered white soldier, was not even reported in the 
press, 


On June 19, 1963, a homemade bomb, thrown 
or placed by unknown assailants, damaged a ne- 
gro church near Gillett, Arkansas. Newspaper 
accounts indicate that the FBI did enter this 
case," 


On the night of June 26, 1963, dynamite bombs 
blasted the homes of two white police officers in 
.Minneapolis. Prior to the bombings, both white 
men had received numerous threatening telephone 
calls from negroes, Federal authorities did not 
enter this case. 


On June 5, 1963, the Dallas Post Office an- 
nounced the promotion of 3 negroes to super- 
visory positions. On the basis of merit, 53 white 
mcn ranked higher than the highest ranking negro 
on the promotion list. 


On July 5, 1963, a San Antonio Evening News 
.columnist quoted local federal officials as saying 
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they had been told to "fill vacancies with nothing 
but Negroes.” The order was given verbally.''"' 
On july 6, various regional federal officials de- 
nied the San Antonio story, by saying that the 
San Antonio officials had “exaggerated what 
we've asked them to do"? 


Concerning negrocs in government service, 
. - e e^ . 
United States Representative Bruce Alger (Ке 
publican, Texas) says: 


“While the negroes comprise only 10 percent 
of the population . . . they already hold jobs, 
especially in government, far beyond this per- 
centage. In Washington, in such agencies as the 
Post Office Department, General Services. Ad- 
ministration, etc, employment for negrocs runs 
as high as 40 to 50 percent"? 


Ën sum: civil rights for negroes, in the eyes of 
politicians hungry for negro votes, means that 
harming a negro is a national disaster which ге- 
quires federal action even when such action vio- 
lates the Constitution; but negro violence against 
whites is a routine matter beneath the notice of 
federal authorities. Civil rights for negroes in 
federal employment means that they must be pro- 
moted above white men who outrank them on 
the basis of personal merit, and must be given 
preference as applicants for employment, even 
though they already hold a disproportionate share 
of all government jobs. 


А . D 
‘Avitators of the racial problem have long 


contended that' they merely want to abolish dis- 
crimination against negroes — to eliminate racial 
consciousness so that negroes will be treated as 
individuals, without regard to their race. Now, 
however, these sime agitators are frankly de- 
manding that negroes be given preferential treat- 
ment because of their race. 


In northern cities, taxpayers are burdened with 
the expense of transportation services to haul 


221 





i 


+ 


SS3HONO) JO ANVHHIT *NOISIAIG 1атид$пнун AHL 


‘ “ 


negro children. miles from their neighborhoods 
so that they can be enrolled in schools with white 
children. 


On June 30, 1963, Martin Luther Кіпр (no- 
torious negro agitator) demanded “discrimina- 
tion in reverse," That is, he wants preferential 
treatment of negroes in the form of financial aid 
from the federal government to provide ncgrocs 
special advantages in employment, education, 
housing, and so on." On July 1, 1963, Lincoln 
Lynch, an official of The Congress of Racial 
Equality, went one step further in demanding 
that negroes be given preferential treatment, not 
only by government but by private organiza- 
tions,‘ 


These negro agitators threaten the nation with 
violence if they do not get the preferential treat- 
ment they demand. 


IN cgro lcaders are now saying that the absence 
of white children from all-negro schools “means 
a shortage of ambitious, education-minded models 
for negro children to copy."'"' This docs coin- 
cide with the findings of scientific rescarch. 


Dr. Audrey M. Shucy, Chairman of the De- 
partment of Psychology at Randolph-Macon 
Woman's College, Lynchburg, Virginia, wrote a 
book, The Testing of Negro Intelligence (1958). 
Dr. Shuey reviewed all extensive psychological 
testing of negroes done in the United States dur- 
ing this century. Her conclusion is that, on the 
whole, negroes have lower IQ's than whites, re- 
gardless of environmental factors, and that there 
are definite intelligence differences between white 
and negro races. 


Dr. Henry Е. Garrett, former President of the 
American Psychological Association and Profes- 
sor Emeritus of Psychology at Columbia Uni- 
versity, says in the introduction to Dr. Shucy's 
book: |. 

"Dr. Shuey concludes that the regularity and 
consistency of the results strongly imply a racial 
basis for these differences. I believe that the 
weight of evidence supports her conclusion." 


impartial foreign observers have come to thc 


Яо 


„е 


| 


SNOLLOSTTIOO AHL KONA аяопаочаян 


CELESTE : 


— r` 


same conclusion. Peregrine Worsthorne, an edi- 
tor of the London Swuday Telegraph, says: 


“То be brutally frank, the most serious and 
ineradicable obstacle to a genuine multa 
society in the United States may be less the 
Southern white man's privileges than the North- 
ern black man's inadequacies.” 





гы 

Хау God can evaluate the worth of human 
individuals or races. It is quite beyond the pro- 
vince of man to know whether any individual 
or race is "superior" to another. Only God knows 
whether negroes have contributed more or less 
than whites to fulfillment of God's plan for 
humanity. Only God knows whether "civiliza- 
tion," as we know it, is better or worse than the 
primitive society of negroes in the jungles of 
Africa. 


In evaluating human accomplishments, the best 
we can do is to usce standards known to us. АН 
of us who are heirs of Western civilization 
(which includes negrocs among us) use such 
words as "progress" and "accomplishment" in 
conformity with the standards of our civilization 
—even when we acknowledge that God's con- 
cept of "progress" and "accomplishment" may 
differ from ours. 

In this context, certain things are obvious. 


— 

It is obvious that Western civilization was 
produced by whites. For primitive living under 
harsh physical conditions, the black man is ob- 
viously better adapted than whites; but for living 
in the white man's civilization, whites are ob- 
viously better adapted than negroes. 


When lcft alone, the negro has never advanced 


Маон a primitive culture. When left alone 


after taking over an advanced white civilization 
(as in Haiti), the negro has rctrograded rather 
than progressed." Nowhere сібе on earth has 
the negro made such substantial progress as in 
the United States, where he has received. extra- 
ordinary assistance from whites. 


--- 


Жа demanding enforced racial mixing so that 
negroes will benefit from association with whites, 
negro leaders inadvertently admit negro inferior- 
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ity; but to justify their demands for preferential 
treatment, they claim that negroes are now cen- 
titled to preference because they always before 
have been oppressed; they claim that negroes are 
backward in our civilization because they have 
never been given a chance. 


This simply is not so. 


Before negro agitation became a major issue 
in American politics, whites (in southern states, 
especially) voluntarily gave negroes preferential 
treatment of the kind that was most beneficial to 
negroes, The prevailing attitude in the South was 
that whites had a responsibility to help negroes. 
White employers would put up with laziness, 
dishonesty, and irresponsibility on the part of 
negro employees that they would not for a mo- 
ment tolerate in whites. White families volun- 
tarily assumed a responsibility for negroes that 
they would never assume for other whites. Whites 
would take financial risks to help a negro which 
they would not think of taking to help a white 
man with comparable resources and credit rating. 
This is why there are more independent, pros- 
perous negro businesses in the southern part of 
the United States than in any other part of the 
world: white men, understanding the negro and 
feeling responsibility for him, gave him special 
help that was not available to anyone else. 


lt is true that for generations following the 
Civil War, great numbers of southern negroes 
were treated like children, because they behaved 
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like children, But, generally, since the end of the 
Civil War, the negro has been. treated оп the 
basis of individual merit. Those who have the 
ability to rise in our socicty have risen, many to 
great heights, where they enjoy all the advantages 
of wealth, fame, and public acclaim that whites 
with comparable accomplishments. enjoy. 


ғ; 

Ehe arrogance of contemporary negro leaders; 
the wide-spread violence against whites and rnass 
defiance of local laws by negroes who are sup- 
ported, encouraged, and defended by Washing- 
ton officials so greedy for power that they arc 
willing to destroy the Constitution and abolish 
the most fundamental rights of all the people in 
order to get the votes of organized negroes in 
key northern cities; the preferential treatment of 
negroes in government employment, and the gov- 
ernmentally-enforced, preferential treatment of 
negro job applicants in private industry, in a 
time of unemployment — these are creating a 
general resentment of whites against negroes that 
did not exist before. The negro in Arncrica will 
soon realize that liberal politicians and agitators 
have led him into disaster. The whole nation will 
suffer. 
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E he most obvious thing that we ought to do 


DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SMU in Dallas, getting BA and MA degrees іп 1938 aud 
1940. In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for a doctorate 


in American Civilization. 


In 1942, he left Harvard and joined the FBI. As an FBI Agent, һе worked for three and a haif years on communist 
investigations in the industrial Midwest; two years as an administrative assistant to у. Edgar Hoover on FBI headquar 
ters staff in Washington; and 'almost four years on general PBI cases in various parts of the nation. 


Im 1951, Smoot resigned from the FBE and helped start Facts Forum. On Facts Forum radio and television 
programs, Smoot spoke to a national audience, giving both sides of controversial issues. 


In July, 1955, he resigned and started his present independent. publishing and broadcasting business —a free- 


enterprise operation financed entirely by profits from sales: sales of The Dan Smoot Report 
and sales of a weekly news-analysis broadcast, to business firms, for use on radio and television as 


a weckly magazine; 
n advertising vehicle, 









‘The Report and the broadcast give only ove side in presenting documented truth about important issues Ui e 
that uses the American Constitution as a yardstick. The Report is available by subscription; and the broadcasts are 
available for commercial sponsorship, anywhere in the United States. 


If you think Dan Smoot is providing effective tools for Americans fighting socialism and communism, you can: 
help immensely — by helping him get more customers for his Report and broadcasts. 
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| ; about the race problem is to demand that the COMO 
* federal government quit meddling with it. Con- (1) „Маеги Negro. Poll, by John. Pepper, Workers Library 
5 q 5 ! 


gress should reject President Kennedy's civil 
tights program entirely; and it should repeal all 
existing civil rights legislation in order to return 
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v York City, 1928 

‘Time for. Statesimanship," һу Raymond Могу, 
reed, Marchi 19, 1944; “Perspective: Toward a Civil 
Rights Solution," by Raymond. Мобу, Мечей, | November 
22, 4048 





“Perspective: 


› » (3) For additional information өп President: Kennedy’s 1963. Civil 
to the ideal of ecquality-before-the-law for all : EN Civil Rights | 


persons in our nation. 





Rights proposi 


sce this Report, "Civil. Rights Act of. 1963," 
July 1, 1903. 


(4) The Budget іш Brie]. Jor. 1964 Picea. Year, Bureau of the 


Budgets January 17, 1963. pp. 17-20 








; If this could be done; and if all the federal gov- 0) аА, e 
ernments unconstitutional programs of aiding p ON ITC ды аталы geet 
and meddling in state and local affairs could be (7) АН endek шп San Franciso, The Les Angeles Times, 
stopped, wew ould return to a free and volun- (х) For à dise sjon of. conditions in Washingion, D.C. see this 














Ri port, “Washington: Тіс Model C June 24, 1963. 

tary society in which cach community or state (9) “Five Negroes Held In Soldiers Death, AP story fram 

could handle its own race problem, if any, in its чаг Шын ықы ааа RE 

own хау, This is a slow and long-range approach; (10) РЇ dispatch from Gillett, Arkansas, The New York Times, 

ү. PN ДИС 1 3 June 20, 1965. р. 19 
but it is the only approach that offers any hope (11) "Hire Negroes Only, Reported. U.S. Orden? The Dalee Times 
М ; б. ay. А N 4. М Her, Ad, july б. 1963, p. 1 

of solution for the most dangerous domestic prob- (азу "Offiial Denies SS Unis Told to Hire Only Negroes,” by 

lem in the United States since the outbreak of the REC ыы Mantia Nent July аа Кеш 
* Civil. War. (03) “Washington Repon” by US. Representative Bruce Alger 
' н 


Whites, outnumbering negroes by about 10 to 
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1, could vote out of office every politician who is 
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(Republic "n, s). June 22, 1965 

hat sew Turn In Negro. Drive Means". OS. News © 
ШМ. Report, June 17, 1963. pp. 40-7 

) "Dr. King Urges Negro "СМ. Bill: Calls for ‘Preferential’ Plan 
u Meet Education: Needs.” Tóc. New York Times, July 1, 
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$ ruining the country by bidding for negro votes (16) "CORE to Intensify Militancy On L.L," hr Ronald. Mairoana, 
' 2 б E Ы x A Å . The New York Times, July 2, 1963, p. 14. 
with civil rights proposals. 1f whites continuc (17) "Should АН Northern Schools Be Integrated?" Thue, Septem- 
— = , А $ ber 7. 1962 p. 33 
submitting to the dictation of the radical leaders (18) Мак And White Reality’ — А British Observer's View,” 
ma" . y Peregrine Worsthorne, L.S. News 6 Weald Report, July 

. of a small minority, they will deserve what they 1965, рр. 62-3 Pies ны инн ulg 
get. (19) For a discussion. of Haiti, see this Report, “The American 


"Tragedy" July 8, 1963, pp. 213-4. 


WHAT YOU CAN DO 


Washington officialdom uses your taxes for programs that are creating vast cesspools of waste and corruption 


— аай dragging our Republic into the quicksands of socialism. 


You can help educate and arouse the peop.c who elect me 
Sehen enough other Americans know and’ care as you Чо, po 


If The Dan Smoot Report was instrumental in bringing 
saving the country from mushrooming big government, here 
subscribe to the Report? Have you sent them reprints of a pa 
Dan Smoot film? Have you ever suggested a Bound Volume 
debaters, students, writers? Have you tread and pit 
Government, The Hope Of The World, America's Promise? 








Subscription: б months —$ 6.00 
1 усаг — $10.00 
1962 Bound Volume — $10.00 
. The Invisible Government 
Paperback — $ 3.00 
Clothbaciz --5 5.00 
The Hope Of The World --5 2.00 
America's Promise --5 50 
Film Catalogue — Free 
Хергіпс List — Free 
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. What сап you do about it? 


n responsible for harmful programs of government. 
litical action to restore our Republic will come. 


you to the poiat of asking what you can do about 
is a checklist for you: Have you urged others то 
rticular issue of the Report? Have you shown them a 
of The Dan Smoot Report for use by speakers, 


sed on to others any of the Dan Smoot books — The Invisible 
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STATEMENT 
BY 


MRS. MARY TINGLOF, MEMBER 
BOARD OF EDUCATION 


PRESENTED AT THE REGULAR BOARD MEETING 
MONDAY, AUGUST 12, 1963 


In response to the personal attack made upon me last Thursday by Mr. Smoot, 

I should like to make a statement not only to him but to the Board and the 
Administration. This response could be made in several ways, but I choose not to 
answer in kind to the insinuations or innuendoes. 

I was elected to this Board in July, 1957, and re-elected іп 1961 due to the 
tremendous efforts of teachers, city-wide community organizations, labor repre- 
Sentatives, professional associations (including those in which I have personal 
associations, such as legal, medical, art, and music), welfare and social agencies- 
T personal friends--all of whom contributed individually or collectively some 
money , but most of all blood, sweat, and shoe leather to the success of those 
campaigns. In both instances, it was what one would term a "grass roots" endeavor 
in support of my avowed principles dealing with excellence in curricula, adequate 
recognition of the teaching profession, academic freedom, programs for both youth 
and adults, and a firm belief that education and sociological changes in our 
metropolitan Los Angeles had to move hand in hand. This has been and will continue 
to be my goal, not only during my term of office, but whenever I might return to 
private life. 

Some of these avowed goals of mine have annihilated long-standing friendships 
for it is human nature not to upset the status quo or to leave peaceful pastures 
for stormy seas. If this personal attitude should be called "Rebel", I accept the 
title.for I refuse to adhere to any policy which is not for the good of all-- 


according to the way I view it after considerable inner debate with my own 


conscience. 
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I have long since determined that because the pattern of society is to become 
institutionalized, reforms must stem from individuals--and I also believe that when 
a crisis is faced there are superhuman efforts that can be brought to bear because 
the magnitude of the problém demands it. 

On December 7, 1941, this country was faced with a national emergency and 
intermediate steps were taken to avert disaster. Many of these first steps were 
wrong and most inadequate, but those first attempts got this coùntry off dead 
center--and intermediate steps in a relatively short period of time helped through 
those perilous months--though in time they were discarded for others which brought 
.our nation ultimate victory. The point is, in that crisis, immediate posttive steps 
were taken by our government; the problem. of the minorities in this country today 
is no less a crisis. 

I hold no special brief for the transporting of students as suggested in my 
motion of July 18th as the perfect solution, but I reiterate it was one method of 
moving in a situation which will wait for no moderate clime. Nor was that motion 
offered in a dictatorial form--inasmuch as it was a suggestion presented in the 
due process of democratic procedure to this Board for acceptance in whole or in 
part or for rejection. 

From May 20th, when the Ad Hoc Committee's recommendations were adopted by 
this Board, to June 6th, when the proposals of the NAACP were heard, I, as 
‘President, hoped the initiative for solving this dilemma would stem from other 
members of this Board in recognition of our collective awareness of this acute 
national situation. This, to my dismay, was not forthcoming; hence, one week 
after I had again been returned to regular Board membership, I submitted my 
motion knowing full well its obvious shortcomings, but indicating a positive 
willingness to make some moves in six high schools on the perimeter of the heart 
of the Negro ghetto. No one would deny that housing evils are at the core of 


this cancer, but waiting for this to straighten its course only passes the buck 
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while children, both black and white, continue to grow older with their short-changed 
knowledge about the ways, attitudes, and behavioral characteristics of a different 
culture and heritage. 

Mr. Smoot, you may sail your small boat in a happy sea, but I choose to cast 
mine into an angry foam for I find it more challenging. This wave of indignation 
sweeping our land has been brought about by our own shortsightedness, whether in 
Birmingham or Los Angeles, and I shall ride that crest so long as some Americans 
continue to wear blinders on Justice for all. 

These, my people, have just and reasonable demands; they ask not for miracles 

' but for action--both immediate and of longer duration. They are keenly aware of 
our limitations, but there is no problem so involved that hére can be no temporary 
alleviation until greater strides are culminated. We are so steeped in tradition 
that some school boundaries have become as rigid as Berlin walls. Someday a 
novelist will write a book whose title could be "The Sacredness of Alameda Street." 
The role of principal or administrator to place personnel and set individual 
school procedures has been held in many instances so inviolate that small kingdoms 
have been built, authoritarian to a degree which annihilates the democratic 
education which we profess to teach. Traditional ways of conducting education in 
many schools have made life so sterile that creativity--the quality so badly needed 
for strengthening our country--has been lost in the multitudinous rules and 
regulations of the "system.": 

My response to you, Mr. Smoot, is in an appeal to you who profess to believe 
in Christianity. This is not a movement by these people to seek special privileges, 
but it probes the depth of your true humanitarian beliefs. А portión of God's 
children who, by no fault of their own, have been here,as in other states, prevented 
from achieving a full citizenship immediately upon birth because the bonds and 
stigma of the past adhere to them by those of us who say "Prove Yourself" before we 


accept you. 


dicic 
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In these past few days the question has been asked frequently whether during 
my terms of office a Board member has been so severely castigated by a colleague. 
To my knowledge, I think not, but though in my mind your facts and conclusions: 
are grossly erroneous, I would be the first to defend vigorously your right and 
privilege to disagree with me and my viewpoint. This is not a personal feud, but 
it is a soul-searching depth finder to ascertain whether a majority of this Board 
can speedily relieve a tension before the patient goes into shock. 

My words and actions are no payment for any political favors, but an obliga- 
tion to a personal promise I made to myself some twenty years ago when I joined 
the NAACP. If my position as a member of this Board has thrust me into a place of 
responsibility, I shall make every attempt to pay off that promise to a cause in 
which I believe. That same principle and devotion has been given to my other 
dedications--better relations between our students and those of Japan, between the 
teachers of foreign language and our professional staff, between the public 
librarians and their counterparts in schools, between the people of the Mexican 
community and our school district--a community whose cause is similar and for 
whom I work in other civic agencies, and in addition, my city апа county 
affiliations on behalf of senior citizens. Ав in the past, I will continue in 
the future to pressure this Board and administration into creative programs to 
achieve the greatest possible educational opportunity for every child and adult 
which this district must serve. The present Negro problem is not only one of 
equal educational opportunity, but it must be a massive attempt to fill in the 
back-log of inequalities that have existed over this past century. 


One way to help shorten this gap, Mr. Smoot, would be to reanalyze your 


personal commitments to the principles of your religious belief. 
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MEMORANDUM ON "THE DAN SMOOT REPORT" 


Тле truth of the following statements made in reference to 
the NAACP in "The Dan Smoot Report" is questionable: 
1. Vol. 3, No. 16, Monday, April 22, 1957, page 8: 


N You (perhaps knowing that 41% of the officers of 
С the NAACP are either communists or members of 
N communist fronts) may not want to let this NAACP 
А 


» official violate your constitutional right to be 
Secure in your papers and effects--and put you 
out of business. 


2. Vol. 3, No. 39, Monday, September 30, 1957, page 5: 


One specific important item of information publicized 
by the Louisiana committee was that ten top leaders 
of the National Association for ihe Advancement of 
Colored People have extensive communist front records. 
The ten are: 
Algernon D. Black, NAACP Board of Directors 


Hubert T. Delany, NAACP Board of Directors 
527 Earl B. Dickerson, NAACP Board of Directors 
N Oscar Hammerstein II, Vice President of NAACP 

SN S. Ralph Harlow, NAACP Board of Directors 

William Lloyd Imes, Vice President of NAACP 
Benjamine E. Mays, NAACP Board of Directors 
Eleanor Roosevelt, NAACP Board of Directors 
Channing H. Tobias, Chairman of the Board, NAACP 
W. J. Walls, Vice President of NAACP 


3. Vol. 7, No. 4 (Broadcast 286), January 23, 1961: 


A. . Тһе really significant fact about Dr. Weaver is not 
that he is a negro, but that he was chairman of the 
. NAACP. This outfit, dominated for years by persons 
ON ' who have long records of association with communist 
" causes, has done, and is doing, more harm in creating 
JC ^e strife, fear, mutual distrust, and mutual hatred 
\ among racial groups in America than all of the so- 
called "hate groups" which ‘liberals’, in and out 
Suse of the NAACP, are always talking about. The fact is 
that the NAACP is the major, organized ‘hate group! 
in America today. 


у B. Prior to the late 192015 and early 1930!s (when 
m the communist party and the NAACP began their parallel 


NON 
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programs of racial-hatred agitation) American 
whites and negroes were solving their "racial 
problems" with miraculous speed. 


When the NAACP and the communist party attacked 
these isolated cases of racial abuse, they 
dishonestly portrayed them as typical of all 
negro-white relations in America. The NAACP 
and communist agitation was not intended to 
eliminate racial feelings and attitudes which 
were prolonging undersirable race-relations 
in isolated cases. The agitation was intended 
to inflame those feelings into hatred, and spread 
them to the total population. 


The racial agitation of the NAACP...reflects 
a hatred and contempt of colored people. 


Parents who enrolled their children in the white 
high school in the Little Rock affair were "either 
bribed or high-pressured into using their own 
children as pawns which the NAACP could manipulate 
to serve its own end of creating racial strife 
and hatred." 


It is a practice of the NAACP to use Negroes 
as tools to stir up hatred which hurts Negroes 
more than it hurts anyone else. 


For example, the NAACP does not push for 
public housing for Negroes but determinedly 
opposes such a measure. It has strong opposed 
every proposal for a public housing project 
for Negroes...The NAACP does not want Negroes 
to have the freedom to live in their own communities. 
NACCP wants to force Negroes to live in intimacy 
with whites... 


Ihe NAACP is ashamed and contemptous of colored 
people. Тһе NAACP wants to eliminate the Negroes 
as distinctive human beings: to stir negroes 
into the white population until they will be 
unnoticed. 


This [the reference is to paragraph G] is why the i 
NAACP is constantly agitating (and in recent years, 
with frightful success) for laws which make it 
illegal to show a human being!s race on a birth 
certificate or death certificate; which make it illegal 
for employees even to ask prospective employees 
what race they belong to; which make it illegal for 
employment agencies to mention race when advertising 
jobs available; which make it illegal for insurance 
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companies to mention race when writing policies; 

or for banks to mention or consider race when 
considering loan applications; or for individuals 
to consider race in the use and management of their 
own homes and other property. 


So, NAACP-liberals are determined to force 
colored and white people to live together in the 
same neighborhoods and same houses, hoping that 
this intimacy of living will finally lead to the 
real and final intimacy of inter-marriage. 


Ol. ү. The NAACP advocates the useof federal tax money 
i E to enforce racial togetherness in housing... 
н, 


Voi. 8, No. 41, October 8, 1962, page 322, paragraph 2: 


The NAACP financed Meredith's court fight to 
force enrollment, in defiance of the laws. [This 
statement was made in reference to James H. 
Meredith when he sought to enroll in the 
University of Mississippi, contrary to the segre- 
gation laws of Mississippi. 


5. Yol. 9, No. 22, June 3, 1963: 
А. Page 17%, paragraph б: 


The Black Muslims want negro supremacy, апа 
openly advocate murder of white people until all 
whites in the United States are either exterminated 
or reduced to bondage. The NAACP has made an 
elaborate pretense of !repudiating! the Black 
Muslims movement, but there are many indications 
~ that the NAACP and the Black Muslims are working 

hand-in~glove: the NAACP warning that if their 
particular brand of violence is.not fully supported, 
the bloodier violence of the Black Muslims is 
inevitable. 


P4 
жет 


[In the next paragraph it is asserted that Adam 
Clayton Powell is a life member of the NAACP 
and has openly associated with the Black Muslims.] 


B. Page 174-175, paragraph 7: 





-C тие head of the NAACP in Washington, D.C. (where 
- negro criminal violence against white people is 
Nj creating something akin to a reign of terror) said, 
w^ оп a national television program in early Мау, 1963, 
V. that negro violence is coming and that the NAACP 
will promote the violence if whites do not immediately 
give the negro what he demands. 
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6. Vol. 9, No. 26, July 1, 1963, page 206, paragraph 8: 


The NAACP is heavily infiltrated, at the top, with 
communist fronters 7/. (Footnote: "Activities in the 
Southern States," speech by U.S. Senator James 0. 
Eastland (Democrat, Mississippi), containing official 
records from the House Committee on Un-American 
Activities, and Senate Internal Security eee 


Congressional Record, May 25, 1961, pp. 8349-63). 
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& 7n May 20, 1964, Leo Pfeffer (general counsel of the American Jewish Congress) announced 
in New York that civil rights and religious organizations have arranged, for 60 volunteer lawyers 
to spend at least two weeks without pay in southern states this summer, to defend civil rights 
demonstrators who may be charged with violations of local and state laws. The other "civil rights 
and religious organizations” joining the American Jewish Congress are the National Council of 
Churches, the Congress of Racial Equality, the National Association for the Advancement of 
Colored People, the American Civil Liberties Union, the American Jewish Committee, and the 
Student Non-Violent Coordinating Committee. ; : 


What motivates these people who stir cauldrons of violence and issue calls for lawless insur- 

rection? Some of them, no doubt, think they are doing what is right, though it is difficult to 

© understand how anyone could think so. It is obvious, however, that some are being manipulated 

by sinister forces to do the job of the communist party: to tear American society apart and destroy 
,  . constitutional government. 


' On August 25, 1963, Attorney General Robert F. Kennedy, testifying before the Senate Com- 
| merce Committee, denied that there is significant comrnunist influence in the civii rights move- 
| ment. He said FBI investigations had produced "no evidence that апу... leaders of major civil 
rights groups are communists or communist-controlled."' On January 29, 1964, PBI Director’ J. 
Edgar Hoover, testifying before the House Appropriations Subcommittee, said that communist 
influence in the civil rights movement is “vitally important." Who is telling the truth: FBI 
. Director J. Edgar Hoover, or Attorney General Robert F. Kennedy? Оле of them is bound о be à 
wrong, since they contradict each other. 


Most of Mr. Hoover's important testimony — in which, obviously, he gave names and other spe- 
cifics about communists who control, or manipulate, civil rights groups — was "off the record," 
and may never be made public, certainly not as long as Robert F. Kennedy or anyone like him is 
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Attorney General (the Attorney General being 
above Mr. Hoover in the chain of comm: ind), 
There is enough evidence from other sources, how- 
ever, to prove that the major civil rights groups 
аге virtually controlled by communists or by per- 
Sons 50 closely associated with communist activ- 
itics and so thoroughly sympathetic with the ob- 
jectives of communism, that their non-member- 
ship in the communist party is of no importance. 





E he National Association for the Advancement 
of Colored People is the primary civil rights group 
— connected with all the others through inter- 
locking directorates. The NAACP was founded in 
New York City, Мау 30, 1909, at a meeting of 55 


` prominent “liberals and socialists,’ ' mostly white.” 


The first бус top officials of the NAACP were 
well-known socialists: Dr. Henry Moskowitz, Os- 
wald Garrison Villard, Mary Ovington White, 
William English Walling, and Dr. W. E. B. Du- 
Bois. DuBois маѕ е only negro in the group. ^^ 
He later became a militant communist, but re- 
mained an official of the МААСР until his death 
(when he was mourned by communists every- 
where). 


In 1920, the New York State Legislative Com- 
mittee Investigating Seditious Activities, branded 
the NAACP a subversive organization, interlocked 
with several other socialist organizations, includ- 
ing the socialist party.” 


In 1922, several communists (William Z. Foster, 
Scott Nearing, Robert W. Dunn, Benjamin Git- 
low, Clarina Michelson) participated with social- 
ists (Norman M. Thomas, Roger N. Baldwin, 
Morris L. Ernst, Freda Kirchwey, Lewis S. Gan- 
пе) in founding and staffing the American Fund 


for Public Service (commonly called the Garland 


Fund). This tax-exempt foundation was a 
major source of money, for communist organiza- 
tions, publications, and fronts.” Throughout the 
19205 and 1930's, the Garland Fund gave and 
lent huge sums of money to the NAACP; but 
communists did not initiate efforts to infiltrate and 
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conttol the NAACP until 1936." Ву 1956, at 

least 77 lop officials of the NAACP were known =e 5 ve 
to agencics of the federal government as persons 
who participated in communist or pro-communist 
activities," Here are a few NAACP officials 
known io have communist-frent records: 


Wilkins 








Roy (national administrator of 


Arthur B. Spingarn (president of NAACP) 


5 (listed in 1956 as na- 





Char nning 
of international justice and goodwill cf the 7 
tional Ceuncil of Churches) 


"Tobias (head of the departme: ї 





ози 


A. Pap Randolph (vice president of the AFL- 
CIC, leader of the A ugust, 1958, Мі; 


ingten) 

Eric Fehnston (deceased, former modon ріс- 
ture Cur, member of the Council on Foreign 
Relations) 

Dr. Robert С. Weaver (vice president of 
NAACP, now Administrator of the Federal Hous- 


ing and Home Finance Agency) 


Lewis 5. Gannett (retired editor of The New 
York Herald Tribus) 

Norman Cousins (editor of The Saturde ps Re- 
vigw, member of the Counc on Роге Rela- 
tions) 





Бу. Ralph Bu (Inder 
of the United Nations) 
Alfred Baker 


б former Өсіп! o 
on Political Educ 


te 
КУ 


А 
Seeretary General 


OT 





(insurance 
f ihe socialist party, 
ation cf the АРУ 


executive, 
Committee 
oro) 
Micherson (founder of the America 
ол, past ү le; it of the 15 ican Bar 1. 
21 National Lawyers Guild) 


Lloyd K. Garrison (vice-chairman of the Amer- 
ican Civil Liberties Union, past president of the 
National Urban League, various government 


positions in the Roosevelt administra ation) 


Morris L. Ernst (nember of the Board of Di- 
тёстої of the American Civil Liberties Union, 
various positions in the Reosevelt end Truman 
administrations) 


Thurgood Marshall (chic! counsel of NAAGP 


2 мене 
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nedy)'" 


For many years, Walter White held the tep 
position in the NAACP that Roy Wilkins now 
holds, White (who had a communist-front rec- 


* ord) ^" often made anticommunist statements, for 


public relations purposcs. Manning Johnson (а 
negro who was for years a communist party of- 
cial) testified in i957 concerning Walter White 
and the NAACP. Johnson said: 


m 


Basically, Walter White was never against the 
Communists, because he joined with them in 
numerous Communist front movements 2... 
while at the same time the Communists were 
actively infiltrating the organization from be- 
low .... 


"Let us examine ... some of these people 


who haye been in the driver's seat in the NAACP. 

You have this peculiar combination. You hav 
Negroes. You have white philanthropists. You 
have Communists, fellow-travelers, some egu- 
beads, and idealists, and реоре who ао no 

know what they want, comb иса with Socialists, 
and "Zrotskyites. The people mest in&uential are 
the Socialistic ciements inside the Executive 
Board of the NAACP. They are the ones whe 
ате screaming against the Communists, because 

they want to conirol the Negro movement for 
themselves 2... So, it is a family quarrel be- 
tween the Socialists, the Social-Democrats, the 
Trotskyiies and the Communists — all of whom 
аге concentrated in the organization itself .... 





“ту 


But there is one thing they all have in com- 
mon, and that is that their programs aad policies 
are based upon the teachings of Karl Marx, The 
only difference between the Social-Deinocrats, the 
Communists and the TVrotskyites, basically, is 
the question of strategy and tactics. The Socialists 
believe it can be done спе way; the Communists 
believe it can be done another. Se there is a con- 
flict, and all of them are fighting over the poor 
Negro. They want to use him in their political 


plans... . 
‘ 


"Y don't care whether it's the Socialism of the 


Socialists or the Social Democrats, or the Social- 


‘ism of the "Zrotskyites, or the Socialism of the 


Communists—they are all anti-American. They 
are basically anticapitalism; they'all seek in one 
form or another the destruction of the govern- 
ment of the United States..." 


у; 


2 
Dose 
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"The foremost personality in the civil rights 
movement is Dr. Martin Luther King. Sing 15 
pastor of a Baptist Church in Montgomer, y, Аш- 
Бата. He frequently speaks at important meetings 
of the National Council of Churches (of which 


he is a member), and at Protestant churches afili- . 


ated with the Netional Council. His asscciations 
with communists, communist-fronters, communist 
organizations, and moral degenerates are, how- 
ever, notorious. 


For about five years (approximately 1955 to 
1960) Bayard Rustin was Martin Luther King's 
secretary г Bayard Rustin joined the Young Com- 
munist League at the City College of New York 
іп 1936.49 In the early 1940's, he was field. scc- 
retary of the Congress of Racial Equality (CORE) 
and was race relations director of the Fellowship 
of Reconciliation!” (an extremist pacifist organi- 
zation). During World War Il, Bayard Rustin 
was arrested, tried, and convicted as a draft- 
dodger. For this offense, he was sent to federal 
prison on March 7, 

19. 16. КЕП 


On January 21, 1953, Rustin spoke to the Amer- 
ican Association of University Women іп Pasa- 
dena, California, on the subject of world peace. 
He was scheduled to speak on the same subject 
that evening to a group at the First Methodist 
Church in Pasadeaa, but went to jail instead. That 
night, Pasadena police arrested Rustin in a car 
with two other mea, and charged him with "sex 
perversion” and “Jewd vagrancy.’"" The next day 
(January 22, 1953), Rustin pleaded guilty to the 
charges and was sentenced to 60 days in the Los 
Angeles County jail. 

In February, 1957, Rustin was one of 11 "im- 
partial observers” invited by communists to attend 
the 16th national convention of the communist 
party, USA. At the conclusion of the convention 
(February 12, 1957), Rustin joined communist 
officials in а communist-party policy statement 
which condemned the Senate Internal Security Sub- 
committee for subpoenaing Eugene Dennis (then 
communist party national secretary) to testify." 
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1944; discharged, June 11, 
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1958, Rustin went to the Sovict Un- 
ion."? Shortly after his return, he organized Mar- 
tin Luther King's 1958 "march on Washington"— 
which The W'or&er (communist party newspaper) 
, cilled à communist party project.'^ Rustin was 
' sécond in command of the bigger March on Wash- 
ington, August 28, 1963, which Martin Luther 
King helped organize and. direct. 


In carly 


This ex-convict, bed-fellow of communists, and 
moral degenerate was Martin Luther King's right- 
hand man for about five years during the late 

1950's, helping King organize, during that time, 
the Southern Christian Leadership Conference — 
which King has used as a front for staging many 
notorious activities, including the infamous boy- 
cotts and demonstrations in Alabama. 


When King and Rustin separated (about 1960), 
King replaced Rustin with Hunter Pitts O'Dell, 
alias Jack H: O'Dell. As recently as June, 1963, 
O'Dell was in charge of Martin Luther King’s 

CLC office in New York. In 1961, O'Dell was 
elected to, the national committee of the communist 
party, USA — a position given only to important 
communists who have served the party a long 
time. 0^ 1 


Martin Luther King is a close friend, supporter, 
and associate of Anne Braden," Carl Braden," 
Aubrey W. Williams,” and Dr. ] james A. Dom- 
browski' "— all identified 4. of the com- 
munist рату; "" all serve (or have served) as 
officials of the Southern Conference Educational 
Fund, Inc." *" Concerning the Southern Confer- 
ence Educational Fund (and Martin Luther King's 
connection with it), the Joint Legislative Commit- 
tec on Un-American Activities of the State of 
Louisiana concluded (in a report published April 
13, 1964): 

“The evidence presented 
hearings recorGed in 
our prior findiugs 
Educational Fund 


to us in the two 
this report solidly confirms 
that the Southern Conference 
is in fact 2 Communist Front 


and a Subversive Organization. Fhe Southern 
Conference Educational Fund is managed and 


operated by Communists and has obvious multi- 
ple connections with other Communist T font or- 
ganizations. it has openly supported many хеп: 
identified Communists and Communist causes. Xt 


tone га ну 


РА 


i 


has published and distributed Connnunist polisi- 
cal propaganda written by and about well- identi- 
Hed Communists setting forth the Communist 
propaganda fing. We гейігігіп our previous find- 
I ding the Southern. Conference Ediuca- 
md and our conclusion that анис 
ecutive от pF Ше 8 
long been, a ‘concealed Communist.’ 
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ie indlevacton of the Communist Party into 
so-called ‘civil ziphis' movement through the 
GM Кш end highly dangerous to this 
: do sot suggest, nor'do 
everyone connect with the 












Lec 





s movement is a Communist. There 
sincere and well-meaning people in- 
(his cause. We do suggest aud the 


evidence before us is quite conch ibat che 
civil rights moveme nt has been grossly апа solid- 
ly infilano by the Communist Party... 





en 


Phe evidence before us 
Мика Luther King 
his org ion, the 


shows clearly, that 
has very closely connected 
Southern Cnvisian Leader- 







ship © Conference, with the SCE and the Commu. 
nist personalities managing the ӘСЕР, This has 


been going on for some four and a half years. 
By ihus co: meeting himself with the Communists, 
Martin Luther Sing has d betrayed nn 
responsibilities as a Christian Minister and the 
political leader of a large number of people... 


"The Student Non-violeat Coordinating Com- 
miitee ... is substan ЧаПу а имиип che influence 
"o 


of the Communist Party through the support апа 
management given it by the Comm 


unists in the 
5С пы)... [and] is now getting strong financial 
aid from the 


SORE 

“The... Southern Christian Leadership Con- 
ference [Martin Luther King’s orgi mization] and 
the Student Non-violent Coordinating Commitice 
are substantially under the control of the Cora- 
munist Party томе the iniiuence of the South- 
ern Conference Educational Pund and the Gom- 
muníst; who manage и... 9 


The Southern Conference Educational Fund, 
Inc., also contributes moncy, and other support to 
(and has overlapping membership with) the Fair 
Play For Cuba Committee — the communist-front 
organization to which Lee Harvey Oswald be- 
longed.” The Fair Play For Cuba Committee has 
similar interlocking connections with CORE (Con- 
gress of Racial Equality), ? which, in turn, 
has an interlock with NAACP." J 


Martin Luther King is closely connected with 





‘ple (of 
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the notorious Highlander Folk School (now cailed 
Highlander Center). Myles Horton (district di- 
rector of the communist party in Tennessee) "® 
and Don West (district director of the communist 
party in North Carolina)" founded the High- 
lander Folk School at Monteagle, Tennessee." in 
1043, Horton and communist James Dombrowski 
incorporated the school under the laws of Tennes- 
sce." The school served as an important mecting 
place and training ground for communist leaders. 
One significant communist mecting at Highlander 
Folk School was held on Labor Day, 1957. Five 
persons organized and directed the meeting: Myles 
Horton, Don West, Abner W. Berry, James Dom- 
browski (all officials of the communist party), and 
Martin Luther King.“ The purpose of the mect- 
ing was to recruit new members for the Nutional 
Association for the Advancement of Colored Peo- 
which Martin Luther King is a life mem- 
and to lay plans for racial agitation and 
demonstrations throughout the South,” 


ber?" ) 
violent 


After investigation by a committee of the Ten- 
пеѕѕес Legislature, the State of Tennessee (in 
1961) revoked Highlander Folk School's charter 
of incorporation.^? Communists changed the 
name to Highlander Center, and continued to 
operate the school as before (though now not in- 
corporatcd), under management of Myles Hor- 
ton, ^? 


In March, 1963, the Internal Revenue Service 
gave this communist center federal tax exemption 
as an educational institution." About the same 
time, it was revealed that the American Associa- 
tion of University Women had given a $3000.00 
fellowship to Mrs. Myles Horton to complete her 
study on the Highlander Folk School as a "те 
gional adult education center in the South." The 
complex interlock between the communist party, 
church groups, unions, the American Civil Liber- 
tics Union, major civil rights agitation groups, and 
others is indicated by the following list of names 
of persons who are connected with the communist 


а Center: 


— i. Adams, n, Dr. Vicla 
^. Vernard, Dr. Algern ой D. Mores E ed х. 
Garrison, Martin Luther Kin h rchwey, 
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Мих Lerner, Reinhold Мара, А. 


Philip Ran- 
doiph, jackie Robinson, 
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The Congress of Racial Equality (CORI) has, 
perhaps, directly instigated more racial violence 
and civil disobedience than any other civil rights 
group. Martin Luther King and his communist 
friends who held the Labor Day, 1957, meeting at 
the Highlander Folk School originated the idea of 

"freedom riders" ,— busloads of agitators traveling 
through southern states to violate local laws and 
provoke violence. Martin Luther King first tested 
the idea in Alabama; but the Cohors of Racial 
Equality was in the forefront of the freedom 
riders’ Jawlessness and violence which plagued 
southern states during 1961. Many of the demon- 
strators whom CORE recruited for freedom-rider 
operations were arrested, and identified as commu- 
nists.^" Many were recruited from the Fair Play 
For Cuba Committee (Lee Harvey Oswald's out- 
fit. ^" CORE was the leading agitation. group 
which organized the riots that led to the death of 
a white Presbyterian minister in Cleveland, Ohio, 
on April 7, 1964 (and to а great deal more blood- 
shed and violence). CORE also tried to organ- 
ize а “stall-in” to cripple New York City on itid 
opening day of the World's Fair this ycat 


DE Мау 25, 1961, United States Senator TT 
Eastland (Democrat, Mississippi), Chairman 

8 the Senate Judiciary Committee and thy In- 
ternal Security Subcommittec, presented impressive 
documentation concerning the communist conspir- 
acy and its relationship to the Congress of Racial 
Equality and the National Association for the Ad- 
vancement of Colored People. His documentation 
was from files of the Senate Internal Security Sub- 
committee and the House Committee on Un-Amer- 
ican Activities.“ Senator Баз ала concluded: 

“Prom investigation and examination 
facts and records there can be lule deuis 
judgement, on Unt this group [C d 
arm of the "conspi у. They 
R gents of — iiv communisin, who saw 
and discerd in tii; country... Pen 
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The interlock between communism, CORE, and 
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NAACP is indicated by the following list of 
names. All persons listed below are official mem- 
bers of CORE and of NAACP and also have com- 
munist-front records: 

Roger М. Daldwin, Dr. Algernon D. к 
Allan Knight Chalmers, Earl E. Dickerson, Кары 
Roland В. Gittelsohn, Martin Luther Hing 
Philip Randolph, Professor Tra DeA. Reid, Wal- 
ter Р, Reuther, Lilien Smith, Charles 5. Zim- 
merman 25 ш . 












"т 

“ы he National Council of Churches has become 
one of the most militant racial-agitation groups in 
the United States. Officials (or prominent mem- 
bers) of the National Council of Churches have 
been identified with most violent race riots and 
demonstrations in recent years. Officials of the 
National Council have been arrested for law viola- 
tion in connection with racial demonstrations. The 
National' Council of Churches lobbies for thc 
pending Civil Rights Act of 1964 (in violation of 
federal tax laws which prohibit tax-cxempt organ- 
izations from trying "to influence legislation") 
It even urges organized churches and individual 
church members to boycott business firms whose 
employment practices displease the National 
Council," 


At least 658 officials of the National Council 
of Churches have communist-front records — ac- 
cording to a 310-page book (listing names and 
records) published by Circuit Riders, Inc., 110 
Government Place, Cincinnati 2, Ohio ($4.00). 
The interlock between communism, the National 
Council of Churches, and all other groups active 
in the civil rights movement can be seen in over- 
lapping memberships. Some officials, or prominent 
members, of the National Council of Churches 
who have communist-front records, are also mem- 
bers of The National Association for the Advance- 
ment of Colored People, the American Civil Lib- 
erties Union, the Southern Christian Leadership 
Conference, the Southern Conference Educational 
Fund, the Student Non-Violent Coordinating 
Committee, the Congress of Racial Equality, the 
Southern Regional Council, or the Urban League. 
The interlock is intricate and multiple, but it is 
obvious. 
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a he National Urban League was foundéd in 
1910, incorporated in the State of New York in 
1913. Among officials of the Urban League who 
are also officials of, the NAACP with communist 
front records are Lloyd K. Garrison, Ira Dea. 
Reid, Walter P. Reuther, and Charles S. Zimmer- 
man, 29 

The American Civil Liberties Union. (very 
influential in the civil rights movement) was 
founded іп 1920 by Felix Frankfurter (meraber 
of the Council on Forcign Relations), by Dr. 
Harry F. Ward (notorious communist-fronter) ,""" 
by Roger Baldwin (socialist with a communist 
front record," and by two well-known com- 
munists; William Z. Foster and Elizabeth Gurley 
Flynn.“ Aubrey Williams, presently an official 
of the ACLU, has been identified as a commu- 
nist."" Among other present ACLU! officials 
whose names have been linked with communist- 
fronts or communist activitics are: 








%7 T Y RAPERE 2 азр à H 
Morris L. Ernst, Lioyd K. Garrison, ™ Ro- 
ger М. Бано, 9 Allan Knight Chalmers, 
a 


32 


Rieivyn Douglas" Harry Emerson Fosdick,” 
р Rebert Oppenheimer, A. Fhilip Ran- 
астр, 

I have no list of members and officials of the 
American Jewish Congress (another powerful 
force in the civil rights movement). Hence, I can- 
not say whether it is infiltrated by communists. 
The record shows, however, that Rabbi Stephen 
Wise was head of the American Jewish Congress 
for years. Before his death, he was associated with 
approximately 40  communist-fronts."" Israel 
Goldstein (head of the AJC for a brief period 
after Wise) had a communist-front record." 
Rabbi Joachim Prinz,” present head of the AJC, 
has a communist-front record, and so does Will 
Maslow," executive director of the American 
Jewish Congress. Maslow is also an official of 


CORE.“ 
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foil organizations participating in racial’ayi- 
tation which is called the civil rights movement 
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rely on contributions, In late 1962, Governor Nel- | tunat Yo Do 
son А. Rockefeller gave $10,000.00 to Martin Lu- 
ther King's Southern Christian Leadership Confer- т — | 
D UE S К ( 3^ ropapanda and pressures for civil rights legis- 
ence, The Southern Conference Educational : | 2 2%; o 
е ; р lation which will destroy constitutional govern- 
Fund, the Garland Fund, and many other tax- Р eer а Gea Ghee E 
> : "m А ment (while protecting no civil rights for anyonc) 
exempt foundations pour money into the racial- E. қ e ROM 
EET i Қай сап be offset by counterpressures on Congress. Be- 
agitation groups. For example, the Center for the ч | : — 
S — AE — E fore the people can take action which will sway 
Study of Democratic Institutions of the Fund for * — 
the Republic (founded on a multi-million dollar Congress to save the Republic, they must know the 
ne Republic ded i ti : — 
Э i 1 th с rd Found tion Бис: Sven haig truth about the so-called civil rights movement. 
grant by the Ford F at i : е : : xdi qM оок, 
Bs — Я В ) кке T This Report of last week ("Discrimination in Re- 
than 2 million dollars to the NAACP, the Nation- Қ ioc ГЕНТ sva t 
5 ms — verse") and others mentioned therein would be 
al Urban League, the National Council ot А : неа қ 
САК ФЕ : 274 uscful in the. public education job that must be 
Churches, the Anti-Defamation League of B'nai 1 


— done. 
3'rith, anc : Southern Regiona — Ё 
B'rith, and the Southern Reg ] Council for 


work in the ficld of "race relations." With whatever tools you choose, by whatever 
means available, do your: utmost to inform and 
activate other Americans. Otherwise, there is no 
hope. " 


— 







On May 14, 1964, the NAACP raised an esti- 
mated onc million dollars in contributions, through 
a closed-circuit television program broadcast to 
theaters across the nation. Among Hollywood 
and TV personalitigs contributing their talents 
to the show: 


"md 


Voi. 


Мау 21, 1964, Section 1, p. 12 


Ed Sullivan, Sammy Davis, Tr, Lena Хот, (2) AP story from Washington, Lhe Dallas Times Herald, July 25, 

c iN үз — — 2 1965, p. бА 

Steve Allen, Elizabeth Tayler, Richard Burton, 

т. ToT? т * E 3 ы We i y . Jd "Wis Um i 
Duke Ellington, Harry Belafonte, Fredric (3) ДЕ story — ashington, The Dallas bra News, Anal 
т. UA a г 22, 1964, Section 1, p. 2; Strom Thurmond Reports ta the 

March, Burt Lancaster, Gene Kelly, Edward G. People, Vol, X, No. 15, April 27; 1964 

Robinson, лопез Moorehead, Nat "King" Cole 

cau canara ed Moorehead, Nat Por 15 Cole, (4) The Negro People in American History, by William Z. Foster, 

Richard Widmark, Tony Bennett. International Publishers, New York City, 1948, pp. 422-9 


‘WHO ҰЗ DAN SMOOT? 


Born in Missouri, reared in Texas, Dan Smoot went to SIAU getting BA and MA degrees, 1936 and 1940. In 
‚1941, he joined the faculty ac Harvard as a Teaching Fellow, doing graduate work for a doctorate in American civili- 
antion, From 1942 to 1951, he was an FBI agent: three and a half years on communist iavestigations; two years on 
FBI. headquarters staff; almost four years on general FBI cases in various places. He resigned from the PBI and, 
from 1951 to 1955, was commentator on national radio and television programs, giving both sides of controversial 
issucs. In July, 1955, he started his present profit-supported, free-enterprise business: publishing The Dus 5000? 
Report, a: weekly magazine available by subscription; and producing a weekly news-analysis radio and television 
Broadcast, available for sponsorship by reputable business firms, as an advertising vehicle. The Report and brondcast 
give оне side of important issues: the side that presents documented truth using the American Constitution as а yaxl- 
stick. If you chink Smoor's materials are effective against socialism and communism, you can help immensely—help ger 
subcribers for the Report, commercial sponsors for the broadcast. 









21. 


You can help educate and arouse the people who elect men respersible for armful programs of governa 

When enough other Americans know and care as you do, political action to restore cur Republic will cosa. 
. . 

If Che Dex Smoot Report was instrumental in bringing you to the point of askin, what you con do about 
saving the country from mushrooming big government, here 15 a cheellise for you: Have you used others to 
subscribe to the Report? Have you seat them reprints of a particular issue of the Refor?? Have you shown then: д 
Dan Smoor film? Have you ever suggested a Bound Volume of The Des 55:00? Report fo: uis by spez! 
debaters, students, writers? Have you read and passe 





sced on to others any of the Dan Sincot books — Toe Iusis 
Governinent, The Hope Of The World, Auzerica's робо? 


2507 
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(1) AP dispatch from New York City, The Dallas Morning News, | 
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(5) 






Trath About Тіс NAACP,” 


speech by Attorney 
te Соок of Georgia, 1955 


! 






са) 1 Propaganda Among Negroes,” Кегейиіатығу Bade 
Өле: Subrrsiie Moren Report of. the Joint 


. Leg slative Commitee of the State of New York Investigating 


Seditious Activities, J. B. Lyon’ Company, Albany, 1920, pp. * 


1470-1522 


(7) The Awiriean Fund for Publie Service, Inea Report fur Puar 
Yours, 1930-1934, баттығу af Teelte Years, November, 1934 


(8) Suhterſiun ін Racial Unrest, Public Hearings of the Joint: Legis- 
. lative Committee. of the State of Louisiana, March, 1957, 370 
pp. including testimony by former communist officials Joseph 

7. Nornfeder, Manning Johnson, and Leonard Patterson 


(9) Guide to Subreriive Organizations and Publications, U. S. House 
of Representatives Document No, 398, 1962, pp. 21-2 








(10) Cor, arestianal Recurd. February 23, 1956. pp. 2796-2 
containing House Committce on Un-American Act 
meats on NAACP officials 






{9 (daily), 


ies ducu- 


(11) Article by Susanna McBee, The Washington Post, August 11, 
1963 


(12) Series of syndicated articles by Frank van der Linden, The 
Маге Banner, July 26, 27, 28. 1965 


гә 


(13) The Los Angeles Times, January 22. 1955 


(14) The Lot Angeles Times, January 23, 1955 


(15) “Statement of Observers," — (abridged) af the 16th 


Ж National Convention. of the Communist Part), О. S. Ay 1957, 
$ pp. 349-50 





(16) "Dr. King's United Front.” Tae Richmond News Leader, $ip- 
' tember 27, 1963 





te and Organization of the Communist Pasty af the 


States: Past LA. S. House Committee on Un-American 
1962, pp. 575-6 


+ (18) The National Program Letter, National Education Program, 
Searcy, Ark., February, 1955 


(19) Southern Conference Educational Pund, Inea Hearings and 
Report, U, 8. Senate Internal Security Subcommittee of the 
Judiciary Committee, March, 1954, 168 pp. 


i (20) Кет No. 4 and Report No, 5, "Activities of the Southern 
Conference Bas ational Fund, Inc. in Louisiana," ‘The Joint 
Legislative Committee on Un-Americin Activities, State of 
Louisiana, November, 1963, and April, 1964 








(21) “Communists Identified Among Freedom Riders by Fulton 
Lewis, Jr. Haman Erents, September 22, 1961, p. 635 


(22) “Activities in the Southern States,” speech by U. S. Senator 
James O. land (Dem, Miss.) contairiing official documents 
from the Senate Internal Security Subcommittee and House 

Committee on Un-American Activities, Congressional Record, 

ы May 25, 1961, pp. 8349-63 (daily) 8956-70 (bound) 





Subscription: 6 months — $ 6.00 


1 year | — $10.00 
1962 Bound Volume — $10.00 
1963 Bound Volume — $10.00 
The Invisible Government 
Paperback — $ 3.00 
Clothback —$ 5.00 
The Hope Of The World —$ 2.00 
. America’s Promise —$ 50 
The Fearless American 
(L-P Record. Album) — $75.98 | 
Reprint List — Free 





THE DAN SMOOT REPORT, BOX 9538, DALLAS, 
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(23) Темітапу of Panl Crosch, Wari before thu: S. House 
Committee on Un-American Activities, Ашу 6, Ts pp. 181- zh А _ 
220 EE 
(са) Пән Ағ Fell. Зан. Georgia: Commission 
Governor Marvin. Griffin, chairman, 1957 


(25) Special fiom Washington, The News sad Coniier, Charleston, 
. October t0, 1961, p. 7A 


(26) “US Labels Highhinder Tas Exempt,” 
April 2, 1963, p. 11 














Education, 








The Кпохей е Journal, 


(27) List of officials from fetterhead of Highlander Center, 1625 
Riverside Drive, Knoxville 15, Tenn., dated May 15, 1963 

(28) UPI story from Cleveland, The Dellas Times Herald, April 2 
1964, p. fA; UPL story from Cleveland, The Dullar PET 
News, April 8, 1965, Section. D, p. 1 

(29) “Five Angry Men Speak Their Minds," by Gertrude Samucls, 
The New York Times Magazine, May 17, 1964, pp. 14, 11041 


(30) For a discussion of the National Council of Churches, see this 
Report, “National Council of Churches," January 15, 1964. 









of Unealmerican Propaganda cletivitics in 
2 dbpeisdix—Part £N: Сотта Front Org 
tians, Special House Committee on Un-American A 
1944, This old HCUA 3-volume, 1895-page publication is now 
reprinted and available from Poor Richard's Baok Shop, 5403 
Hollywoud Blvd.. Los Angeles, Calif. 90027, price: $29.90. 











(33) Rerolutionary Radicalism, Part Que: 
Report of the Joint L ive Committee of the State of Ne 
Yurk fave: ng ous Activities, J. B. Lyon. Company. 
Albany, 192 0, pp. 1083-1102, 1979-90 


(33) “The Oppenheimer Security Case of 1954 and the Oppenheimer 
Fermi Award of 1963," speech by U. S. Representative Ci 
Hosmer (Rep. Сай.) including findings of the Gray Board 
and Atomic Energy Commission, Congressional Record, July 11, 
1963, pp. А4346-7 (daily) 

(54) 42%. of the Онытып Clergymen and 450 Rabbis, A Conpila- 
tion uf Public Recarde, wit. Riders, Ine. 110. Government 
Place, Cincinnati 2, Ohio, January, 1961, 310 pps prices 35.00 > 


(35) “We're Ready to Build.” News 
letter, Yol, А 


Subversive Mere 


















hy Jackie Robinson SCLC 
. No. В, December, 1962, pp. 1, 3 


(36) “The Record, the Program, and the Prospects of the Fund 
for the Republic and its Center for the Study of Democratic 
Institutions," Bulletin, Center for the Study af Dentucratic 

Institutions, November, 1963 





(37) The Dallas Times Herald, Мау 15, 1964, p. 3C 

(38) "Senator Hails Communist," by Fulton Lewis, Је. The Shrere- 
port Journal. March 4, 1964; The Worker, February 16, 1964, 
р. 12 

(39) “Fighting Pastor, Martin Luther King," by ‘Ted Poston, The 
New York Post, April 10, 1957, pp. 4, 65 





(40) Letterhead, Congress of Racial Equality, 38 Park Row, New 
York 38, New York, signed by Harry Belafonte, eirca. 1961 
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5, 
September 24, 1964 / 


MEMORANDUM TO: Bishop Spottswood 
Ur. Wilkins 


FROM: John Morse! 
COPIES: Messrs, Current, Mitchell, Moon 


Аз you know, we nave from tine to time discussed the possibilities 
and prospects of sons kind of legal action in defense of the Associa- 
tion against defanatory attacks such as those widely broadcast on radio, 
television and printed media by Dan Smoot, Billy James Hargis and 
others, We are now presented with an opportunity to accomplish soma 
measure of this needed rebuttal іп a court of Taw. 


On August 21, 1964, the Grand Rapids law firm of Warner, Norcross 
and Judd wrote to ask our assistance іп a libei action which hes been 
brought by Dan Smoot against the Leagua of Waren Voters (Grand Traverse 
Area) in Hichígan. Apparently the bulietin of the League last December 
contained observations that the бап Smoot television programs were, 
аким) other things, based on "slanted information," "half truths," and 
"Ínnuendoos," Among the statements so characterized by the League of 
Women Voters were a number directed against the NAACP and accusing it 
and its officers of communist domination and of troublemaking. 


Smoot has brought suit against the League cf Women Voters and the 
Тан firm expects to base its defense upon estabiishment of the truth of 
the article in question. 


The trial will be set.for sometime in October іп the United States 
District Court for the Western District of Michigan. 1 asked Barbara 
Morris to communicate with Warner, Norcross and Judd in order to deter- 
mine what kind of help they wented from us and, if this seemed feasible, 
to proceed with whatever work was needed іп order for us to be of help. 
Essentfally it will require the submission of certain statements and 
the oral testimony of an officer of the Association, preferably the 
executive director. Іп view of the uncertainty of the trial date and of 
the executive director's heavy commitments during October, I have indi- 
cated that I would be available for this purpose. if needed. It fs our 
understanding, incidentally, that counsel! for the League of Women Voters 
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eu as 15 customary, cover the expenses of its witnesses at the 
trial. 


It seems to me, as noted above, that we have here excellent op- 
portunity at tittle or no expense to the Association to establish the 
facts on the record іп an unprejudiced courtroom. 


ttochod fs a copy of Surbara Norris! memorandum citing the speci- 
fied references in the Dan Smwot Report which are relevant to the NAACP, 
Several other organizations Bre similarly participating іп the defense 
in the 11501 action. 


JA erb 
Attachment 
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memo from mildred bond 
to Parbara Morris 


November 6, 1096) 


Attached is a copy of a letter, 
under the date of Khovember 2, from 
Joseph P. Hennessey to John de J. Pem- 
berton, Jr., Executive Director of the 
American Civil Liberties Union, which 
J am forwarding to you for your infor- 
mation inasmuch as it concerns the ACLU 
inquiry relating to the van Smoot Re- 
port. 


MT/eb 
Attachment 


National Association for the Advancement of Colored People 
PG West JOth Street, New York JR, N. Y. RRyant 01-1400 
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LAW OFFICES OF 
Booru & Lovrrr 
BROADCASTING BUILDING 
1735 DE SALES STREET, N.W. 


WASHINGTON, D. С. 20036 
ELIOT C. LOVETT (15G3) TELEPHONE 
ROBERT м. BOOTH, JR. 


қ RE 7 - 9600 

LEE G. LOVETT Hovember 2, 1964 

JOSEPH F. HENNESSEY CABLE ADDRESS 

JOHN N. PAPAJOHN вого"! 
Gentlemen: 


This office, ag counsel For Television Station KTVA, 
Anchorage, Alaska, is in геспіре of a letter, dated October 19, 
1964, on the lotterhend of tho American Civi! Liberties Union, 
cimkaining an inquiry relaring to the Тап Smont Report of 
June 1, 1254 (Srsadeash 4 458). 

Please be advised that the questions raisad in your letter 
аға under conitderation an? brannzunred at the earliest 
possible date. 


Very truly yours, 


p "S бағада 
ж оа ph г, Пеппенвеу ү, 


“Counsel for ^ 
NORTHERN TELEVISION, INCORPORATED 


Jun do J. Pemberton, Ox. 
Executive Director 
American Civil Liberties Union 
150 Fifth Avenue 
New York, New York 10019 


aU 
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James Farmer 
National Director 


“ ES 
— т 


November 2, 1964 


Congress Of Radinl Equality 


58 Park Row 
New York, New York 


Will Maslow 
Executive Director 
American Jewish Congross 
15 East 84th Street 
New York, New York 


roy Wilkins 
Executive Director 
National Association for 
20 West 40th Street 
New York, Мон York 


Whitney Young, Jr. 
Executive Director 
National Urban League 
14 East 48th Street 
New York, New York 


10038 


10028 


the Advancement of Colored People 


{батын . 
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CARL W. REUSS, Clerk 









No. 16207 | 
UNITED STATES COURT OF APPEALS 


FOR THE SIXTH CIRCUIT 


DAN Smoor, 
Petitioner, 
v. 
| ON PETITION for . 
-HoNORABLE NOEL P. Fox, Writ of Prohibition 
United States District Judge and Mandamus. 
for the Western District of 
Michigan, 
Respondent. 


Decided December 30, 1964. 


Before: Weick, Chief Judge, CECIL, Circuit Judge, and 
Воүр, District Judge. 


PER CuRIAM. This cause is before the Court on petition 
of Dan Smoot for a writ of Prohibition and Mandamus 
against the Honorable Noel P. Fox, Judge of the United 
States District Court for the Western District of Michigan. 
The petition is filed under authority of Section 1631, Title 
28, U. S. C. The action arises from the pendency of two 
eases in the District Court. These cases are numbers 4708 

. and 4709, on the docket of the court, in which the petitioner 
herein is plaintiff and The League of Women Voters of the 
Grand Traverse Area of Michigan, an association affiliated 
with the League of Women Voters of Michigan, a Michigan 
Corporation, and certain individuals are defendants. We 
will refer to the parties as plaintiff and defendants. 

The plaintiff is a resident of the state of Texas and is 
engaged in television and radio broadeasting in Texas and 
other areas of the United States, including the state of 
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2 Dan Smoot v. Hon, Noel P. Fox, Judge Мо. 16207 


Michigan. Тһе subject of the actions in the District Court 

is an alleged charge of libel growing out of a letter pub- 

lished in a column of the Traverse City Record Eagle, under 

the heading of “Voice of the People," and a monthly bulletin 

known as “Тһе Bulletin—League of Women Voters— Grand , 
Traverse Area of Michigan." | 

The actions were filed on March 9, 1964, and were set for 
trial on October 14, 1964. A pre-trial was held on Septem- 
ber 25, 1964, At this time, counsel for the plaintiff, who had 
filed his petitions, moved for a continuance on the ground 
that he was going on an extended vacation. The trial judge 
denied the motion. Thereupon counsel withdrew as counsel 
but prepared a motion to dismiss the cases which was pre- 
sented to the court by counsel's sister, also a member of the 
Michigan Bar. She represented that counsel’s health pre- 
cluded his further participation in the cases. 

Subsequently, after interim counsel failed to get a con- 
tinuance, present counsel came into the case and on October 
12, 1964, moved to dismiss the cases with prejudice to the 
filing of new actions. This motion was denied and on Octo- 
ber 14th the petition now before us was filed in our Court. 
The petitioner sought a continuance from the immediate 
trial date and an order requiring the District Judge to 
sustain the motion to dismiss the actions with prejudice. 
We granted a stay of further proceedings and issued an 
order to the District Judge to show cause why a writ of 
mandamus should not issue. An answer and brief were 
filed by the respondent. The petitioner filed a reply brief 
and to this the respondent filed a brief in reply and an 
amicus curiae brief was filed on behalf of the defendants. á 

The cases in the District Court have undoubtedly created 
a great deal of public interest and have generated consider- 
able heat between the parties. We are here concerned with 
the legal right of plaintiff to have the actions dismissed and 
with the right or duty of this Court to intervene in the 


matter. 

Rule 41 (а) (2) of the Federal Rules of Civil Procedure 
provides, “Except as provided in paragraph (1) of this 
subdivision of this rule, an action shall not be dismissed at 
the plaintiff’s instance save upon order of the court and 
upon such terms and conditions as the court deems proper." 
This rule contemplates the dismissal by plaintiff of an 
action without prejudice and is clearly discretionary with 
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the court. All of the cases ' cited by respondent, supporting 
the discretionary right of the court to dismiss cases on 
motion of the plaintiff, concern the dismissal without 
prejudice. : 

No case has been cited to us, nor have we found any, 
where a plaintiff, upon his own motion, was denied the right 
to dismiss his ease with prejudice. New counsel for the 
plaintiff said that he advised his client that on authority 
of New York T'imes Co. v. Sullivan, 876 U.S. 254, he would 
have to show malice on the part of the defendants in order 
to succeed in his litigation. It was counsel's view that this 
could not be shown, or, at least, it eould not be developed in 
the limited time available for preparation. We know of no 
power in a trial judge to require a lawyer to submit evi- 
dence on behalf of a plaintiff, when he considers he has no 
cause of action or for any reason wishes to dismiss his 
aetion with prejudice, the client being agreeable. А plain- 
Uff should have the same right to refuse to offer evidence in 
support of his claim that a defendant has. 

Of course, if he declines to offer evidence, he must suffer 
the consequences, which in this case would be judgment 
against him and a judgment in favor of the defendants. 
Dismissal of an action with prejudice is a complete adjudi- 
cation of the issues presented by the pleadings and is a bar 
to a further action between thé parties. An adjudication 
in favor of the defendants, by court or jury, ean rise no 
higher than this. Panza v. Armco Steel Corp., 816 F.2d 69, 
C.A. 8, cert. den. 875 U.S. 897; Creek Indians Nat. Council 
v. Sinclair Prairie Oil Co., 142 F.2d 842, 845, CA. 10, cert. 
den. 323 U.S. 781; Olsen v. Muskegon Piston Ring Co., 117 
F.2d 163, 165, С.А. 6; D.A.C. Uranium Co. v. Benton, 149 
F.Supp. 667, 673; Daley v. Sears, Roebuck & Co., 90 F. 


1 Cone у. West Virginia Paper Co., 330 U.S. 212; Grivas v. Parmalee 
Transp. Co., 207 F.2d 334, С.А. 7, reversing Bolten v. General Motors 
Corp, 180 F.2d 379, holding that a plaintiff could dismiss without 
prejudice as n matter of right; Adney v. Mississippi Lime Co. of 
Missouri, 241 F.2d 43, 44, С.А. 7; Barnett v. Terminal Р. Ass'n of St. 
Louis, 200 F.2d 893, 894, С.А. 8; Moore v. C. R. Anthony Co., 198 F.2d 
607, 608, С.А. 10; Westinghouse Electric Corp. v. United Electrical 
Radio and Machine Workers of America, 194 F.2d 770, 771, С.А. 3; 
Ockert v. Union Barge Line Corp., 190 F.2d 303, 304, С.А. 3; Larsen v. 
Switzer, 183 F.2d 860, 851, C.A. 8; New York, C. & St. L. R. Co. v. 
Vardaman, 181 F.2d 769, 770, С.А. 8; Churchward International Steel 
Co. v. Carnegie Steel Co., 286 Fed. 158; Lunn v. United Aircraft Corp., 
e кр: 12; Mott v. Connecticut. General Life Ins. Co., 2 F.R.D. 

23, . 
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Supp. 562, 568. See also, Rose v. Bourne, Inc., 172 F.Supp. 
536, 538. 

We are loathe to grant petitions for writs of mandamus 
and refrain from doing so where mandamus is resorted to 
as а substitute for appeal. Bankers Life & Casualty Co. v. 
Holland, 346 U.S. 379, 882 (1953) ; Ex parte Fahey, 332 
US. 258, 259-260 (1947); Roche v. Evaporated Milk Ass'n, 
319 U.S. 21, 26 (1943) ; Hoffa v. Gray, 323 1.24 178, 179, | 
cert. den. 375 U.S. 907; Aday v. United States District i 
Court, 318 F.2d 588, 591, cert. den. 374 U.S. 823; Beneke v. : 
Weick, 215 F.2d 38, 39. 

In this case a two- or three-week trial is contemplated. . : 

: Witnesses are to be subpoenaed from distant parts of the f 

United States. Such a trial with an unwilling plaintiff, 
even if it could be enforced, would be an expensive luxury. ; 
Our Distriet Courts are over-erowded with pending cases : 
and the Western District of Michigan is no exception. Our 
district judges have no time to conduct useless trials. 


We find that it was an abuse of discretion on the part of i 
the respondent to deny the plaintiff’s motion for dismissal s 
of the actions with prejudice to bringing new actions. In 
the interest of justice and in order to prevent the conduct 

А of an unnecessary trial, with its attendant accumulation ` 
of eosts and ineonvenience to witnesses, we grant the peti- 
tion and order the respondent to dismiss the actions with 
prejudice, subject to the payment of all court costs by the 
plaintiff. 
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NO. 16207 
IN THE 


UNITED STATES COURT 
ОҒ APPEALS 


FOR THE SIXTH CIRCUIT 


Dax Smoor, 
Petitioner, 


VS. 


Honorare Noru Р. Fox, United States 
District Judge for the Western District 
of Michigan, 


Respondent. 


PETITION FOR REHEARING AND CLARIFICATION 


Respondent and Petitioner respeetfully petitions for re- 
hearing and clarification of the order of this Court entered 
on December 80, 1965, which directed Petitioner to dismiss 
Civil Actions No. 4708 and No. 4709 on the docket. of the 
United States District Court for the Western District of 
Michigan. The dismissals were ordered to be **with prej- 
udice, subject to the payment of all court costs by the plain- 
tiff." 

Before Petitioner ean proeeed to eomply with the ordor 
to dismiss, he must resolve an uncertainty created by the 
Court's use of the above-quoled language in the context of 
the earlier proceedings before Petitioner and before this 
Court. 

Rule 54(d) of the Federal Rules of Civil Procedure pro- 
vides that ‘‘costs shall be allowed as of course to the pre- 
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vailing party, unless the court otherwise directs * * *." 
Commentators seem to agree that Rule 54(d) vests a broad 
discretion in the trial court in the awarding of costs. This 
Court's order, however, speaks of “court costs" rather 
than simply ‘‘costs,’’ the term used by Rule 54(d). In 
light of earlier proceedings before Petitioner and before 
this Court, Petitioner is uncertain whether this Court's 
use of the term ‘‘court eosts?' was intended to circum- 
scribe Petitioner’s discretion in the awarding of costs. 


The earlier proceedings which give rise to Petitioner’s 
uncertainty center on defendants’ efforts to have attorneys’ 
fees awarded as costs. The issue of attorneys’ fees was 
raised at the earliest possible stage in these actions, in 
defendants’ Answers. Later, defendants moved that plain- 
tiff be ordered to give security for costs. At that time, de- 
fendants urged that the nature of the two actions made 
attorneys’ fees properly includible as costs. Petitioner 
granted defendants’ motion and ordered plaintiff to post 
a substantial bond. Plaintiff failed to post the bond, but 
instead moved to dismiss both actions with prejudice. In 
that motion plaintiff offered to pay ‘‘court costs,’ but 
argued that such costs did not include attorneys’ fees. Peti- 
tioner’s denial of this motion was the basis of the Court’s 
order of December 30, 1964, and the Court’s use of the 
same language suggests that this Court may have adopted 
plaintiff’s position. 


The parties’ contentions with respect to the allowance 
of attorneys’ fees as costs are set out in their respective 
memoranda of law submitted relative to defendants’ 
Motion for Security for Costs. Copies of these memoranda 
are attached hereto as appendices. Defendants’ arguments 
may be summarized as follows: Courts of equity have long 
exercised the power to award attorneys’ fees as costs to a 
defendant when an action has been shown to have been 
brought in bad faith, vexatiously, and for an oppressive 
purpose. Following the merger of law and equity in fed- 
eral practice, and pursuant to Rule 54(d), a district court 
has discretionary power to award attorneys’ fees in a law 
action of such a character. Furthermore, when a libel 
action is brought maliciously and without foundation, and 
when the allegedly libelous publication consists of criticism 
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of the utterances of a public figure on matters of publie 
concern, the constitutionally guaranteed right to freedom 
of expression requires that the economic burden of the 
suit be shifted to the plaintiff. Otherwise, the mere in- 
stitution of malicious and groundless actions would serve 
to stifle such criticism because of the high cost of defense. 
In connection with their legal arguments, defendants 
claimed that they would show at the trial that the actions 
had been brought in bad faith, vexatiously, and for an op- 
pressive purpose. Plaintiff’s postion, simply stated, is 
that it is settled law that only nominal costs may һе 
awarded, regardless of a plaintiff’s bad faith in bringing 
the actions. 


In granting defendants’ Motion for Security for Costs, 
Petitioner in effect made two decisions. First, he decided 
that in a proper case attorneys’ fees could be awarded as 
costs. Second, he found that defendants had shown prob- 
able cause to believe these action to be proper ones for such 
an award. Petitioner is aware that, before awarding at- 
torneys’ fees as costs, he must make the determination 
whether plaintiff did in faet bring these actions in bad 
faith, vexatiously, and for an oppressive purpose. How- 
ever, such a factual determination, which would require 
the taking of proof, would be an ‘‘expensive luxury” if 
this Court intended, when it said ‘‘subject to the payment 
of all court costs," to indicate that attorneys’ fees could 
not be awarded. The inevitable expenditure of time and 
effort in making such a determination would then have 
been contrary to the spirit of the Court's order. Thus, 
Petitioner hesitates to proceed without clarification by this 
Court of its order. 


Petitioner also calls to the attention of this Court certain 
factual errors which are contained in its opinion: 


(a) March 9, 1964 is not the date on which the actions 
vere filed, but is the date the United States Supreme Court 
issued its opinion in New York Times Co. vs. Sullivan, 
876 U.S. 254 (1964). Тһе actions were filed by plaintiif 
on March 21, 1964, nearly two weeks thereafter. 
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(b) Secondly, this Court states in its opinion that 
plaintiff's new counsel said that he advised plaintiff that 
on authority of New York Times Co. vs. Sullivan, supra, 
plaintiff would have to show malice on the part of defend- 
ants to succeed in his litigation. However, the opinion does 
not take account of plaintiff's verified complaint which 
specifically alleges malice on the part of the defendants 
and was filed after the New York Times holding. 


(е) In addition, the intimation in the opinion of this 
Court that Petitioner attempted to require plaintiff's coun- 
sel to submit evidence is incorrect and without basis. ^ Оп 
October 12, after denying plaintiff’s motion to dismiss, 
Petitioner did advise plaintiff's counsel that he would have 
a full opportunity to present his ease at the trial and that 
if plaintiff did not proceed, the Court would be obligated 
fo permit defendants to present their proofs. At no time 


did Petitioner order or otherwise require plaintiff to sub- 
mit evidence. 


Finally, Petitioner reasserts the arguments raised in 
his briefs and memorandum of facts and law, and urees 
this Court to reconsider the conclusions of law upon which 
its order is based, specifically including, but not limited 


to, its decisions as to the scope of Rule 41(a) of the Federal 
Rules of Civil Procedure. 


For the reasons set out above, Petitioner respectfully 
requests a rehearing of this matter, and asks this Court 
fo eorrect its opinion as above set forth and to clarify its 
order by indieating whether or not attorneys! fees may be 
allowed as costs if the actions are found to have been 





ж The statement “We know of no power in a trial judge to require a lawyer to submit 
evidence nn behalf of a plaintiff, when he considers he has no cause of action or for 
any reason wishes to dismiss his action with prejudice, the client being agreeable" on 
page 3 of the Opinion of this Court implies a result which the District Court did not 
intend and a result not contemplated by the District Court Opinion denying plaintiff's 
motion to dismiss. Page 5 of the transcript of the October 12, 1964 hearing on plain- 
tiff’s motion to dismiss, which transcript has been forwarded to this Court, contains 
the following statements by the District Court: "Then, Mr. Watts, you will have a full 
opportunity to present your case. If you do not proceed with your case, then the 
Court is obligated under the facts of this case and the law as the Court sees it, to 
permit the defendants to proceed with defendants’ case.” 
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brought in bad faith, vexatiously, and for an oppressive 
purpose. 


Dated: January 14, 1965. 


Respectfully submitted, 


(s) Noel P. Fox 
Noel P. Fox 


I concur in the above Petition. 
Respectfully submitted, 


(s) Raymond W. Starr 
Raymond W. Starr 
Harold S. Sawyer, 
Lewis À. Engman, 
Charles E. MeCallum, 


Attorneys for Petitioner. 
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Business Address: 
300 Michigan Trust Building, 
Grand Rapids, Michigan 49502 


STATE OF MICHIGAN 
COUNTY OF KENT и 


Harold S. Sawyer, Lewis А. Engman and Charles E. 
McCallum, being duly sworn, depose and say that they i 
make this affidavit in support of the foregoing Petition for 3c 
Rehearing and Clarifieation, and do further say that said Y 
Petition is presented in good faith and not for purposes of 
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delay, and that the facts contained therein are true to the 
best of their knowledge. 

(s) Harold S. Sawyer 

(s) Lewis A. Engman 

(s) Charles E. McCallum 


Subseribed and sworn to before me this 13th day of 
January, A.D. 1965. 


(s) Wanda M. Niven 
Notary Public, Kent County, Michigan. 
My commission expires Oct. 7, 1966. 
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APPENDICES 


DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANTS’ MOTION FOR SECURITY 
FOR COSTS 


Summary 


It is within the discretionary power of a federal district 
court to allow attorney’s fees as costs in a proper case. 
The instant case, involving an action brought and main- 
tained in bad faith, vexatiously, and for an oppressive 
reason, will be a proper one for the exercise of the court’s 
discretionary power to award attorney's fees as costs. 

It is within the discretionary power of a federal district 
court to require of a non-resident plaintiff security for the 
costs he may have to pay if his action fails. The instant 
саве is a proper one for the exercise of the court's discere- 
tionary power to require security for costs, including at- 
torney's fees. 


І. 


It is within the discretionary power of a Federal District 
Court to allow attorney's fees as costs in a proper case. 


Historieally, courts of equity have long had full discre- 
tion in the award of costs. This power is said to run from 
the statute 17 Rich. ТТ, с. 6, authorizing the chancellor to 
award damages ‘‘for bringing of vexatious and unfounded 
suits." Federal equity courts were early held to possess 
the same powers as English courts of chancery, including 
discretion as to costs. See 20 Cyc. Fed. Proc. § 38.01. 
Within the scope of this discretion is the power to award 
attorney's fees as costs. In the recent case of Vaughan v. 
Atkinson, 869 U.S. 527, 530 (1962), the Supreme Court 
stated that ‘‘allowance of counsel fees and other expenses 
entailed by litigation, but not included in the ordinary tax- 
able costs regulated by statute, is ‘part of the historic 
equity jurisdiction of the federal courts.’ " 
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In aetions of an equitable nature, such fees are often al- 
lowed. For example, in cases of interpleader the court 
may allow an attorney’s fee. John Hancock Mutual Life 
Ins. Co. v. Lloyd, 194 F. Supp. 816 (N.D. N.Y. 1961) ; Lock- 
ridge v. Brockman, 137 F. Supp. 383 (N.D. Ind. 1956). 
Again, where a few plaintiffs sue on behalf of a number, 
they may be allowed their counsel fees as costs. In the 
case of Taussig v. Wellington Fund, Inc., 187 F. Supp. 179 
(D. Del. 1960), minority shareholders brought an action 
for a judgment declaring their corporation to have the ex- 
clusive right to the use of a name. Attorney's fees were 
awarded to the plaintiffs, the court stating that: 


**Before attorney's fees can be assessed as an ele- 
ment of damages against the perpetrators of the un- 
fair eompetition, the court is required to find the 
wrongdoer's actions were unconscionable, fraudulent, 
in bad faith, vexatious, or exceptional. Absent a 
statutory provision, and equity court is not deprived 
of its inherent power to award attorney's fees to the 
prevailing party where the circumstances warrant." 
Id. at 222-23, 


See also Wilone v. English, 306 F. 2d 814 (D. C. Cir. 1962). 

In the leading case of Holaz v. Atlantic Coast Line В. 
Co., 186 F. 2d 473 (4th Cir. 1951), Negro firemen brought 
an action under the Railway Labor Act against the railroad 
and their union to have declared void an agreement he- 
tween the railroad and the union which deprived plaintiff 
and other Negro firemen of seniority and employment 
rights. Reversing and remanding a judgment for the de- 
fendant, the Fourth Circuit spoke to the issue of attorney's 
fees: 


“We think that the allowance of attorney's fees 
as a part of the costs is a matter resting in the sound 
discretion of the trial judge. Ordinarily, of course, 
attorney's fees, except as fixed by statute, should not 
be taxed as a part of the costs recovered by the pre- 
vailing party; but in a suit in equity where the taxa- 
tion of sueh costs is essential to the doing of justice, 
they may be allowed in exceptional cases. The justifi- 
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cation here is that plaintiffs of small needs have been 
subjected to discriminatory and oppressive conduct 
by a powerful labor organization which was required, 
as bargaining agent, to protect their interests.’’ Id. 
at 481. 


Even in cases where counsel fees are disallowed, the 
courts recognize the existence of the power to allow them. 
In Universal Oil Products v. Root, 328 U.S. 575 (1946), a 
patent infringement suit, certain attorneys served as amici 
curiae but also represented private interests which were 
not parties to the suit. The lower court awarded attor- 
ney’s fees. Although it reversed on this point, the Su- 
preme Court said that: 


“Хо doubt, if the court finds after a proper hearing 
that fraud has been practiced upon it, or that the 
very temple of justice has been defiled, the entire 
costs of the proceedings could justly be assessed 
against the guilty parties. Such is precisely a situa- 
tion where for dominating reasons of justice a court 
may assess counsel fees as part of the taxable costs.’’ 
Id. at 580. 


And in United Furniture Workers of America v. Fort 
Smith Couch and Bedding Co., 214 F. Supp. 164 (W.D. 
Ark. 1963), a suit by a union to obtain specific performance 
of an arbitration provision in a collective bargaining agree- 
ment, a motion for summary judgment was sustained but 
counsel fees disallowed. The court said: 


** Whether an attorney's fee should be allowed turns 
on the historical equity powers of federal courts, since 
no statute authorizes attorney’s fees in the instant 
ease. Such allowances are appropriate only in ex- 
ceptional cases and for dominating reasons of jus- 
tice. Id. at 173. 


In American Automobile Ass'n v. Spiegel, 128 F. Supp. 794, 
795 (E.D. N.Y. 1955), a suit in trade mark infringement, 
defendants were not allowed attorney's fees, but the court 
said ‘‘the law is well settled that the granting of counsel 
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fees and expenses in appropriate situations is part of the 
historie equity jurisdiction of the federal courts." How- 
ever, the court continued, here there was a basis for plain- 
tiff’s belief that he had a good cause of action. 

Tt has been stated that “Әу virtue of Rule 54(d) * * * the 
trial court now has discretion in the awarding of costs in 
all cases, whether the issues are of a legal or of an equitable 
nature." 10 Cyc. Fed. Proc. $ 88.01. In the case of 
Prashker v. Beech Aircraft Corp., 24 F.R.D. 805 (D. Del. 
1959), an action for wrongful death, it was held that the 
eosts of the preparation of models by the defendant were 
not taxable as costs. However, the court stated that ‘‘the 
Rules of Civil Procedure being applicable to all civil ac- 
tions, it is generally held that there is now no distinction 
between equitable or legal considerations as to the discre- 
tion of the court as to costs.” Id. at 812. (Emphasis added). 
Again, in Euler v. Waller, 295 F. 2d 765 (10th Cir. 1961), a 
personal injury action, the costs of charts and expert wit- 
uesses were disallowed. However, the court said that 
‘for compelling reasons of justice in exceptional cases 
allowances may be made of items of cost not authorized by 
the statutes.’’ Id. at 766. See also Barron & Holtzoff, Fed- 
eral Practice and Procedure, $ 1195, where it is stated that 
“the district court has power to establish by rule what 
expenditures may be taxed as costs, and may allow addi- 
tional costs as exceptional or extraordinary circumstances 
may require * * *,” 

With particular reference to attorney’s fees, a leading 
treatise states: 


*** * * A Federal District Court may award attor- 
ney's fees in favor of one party and against another 
where an unfounded action or defense is brought or 
maintained in bad faith, vexatiously, wantonly or for 
oppressive reasons." Moore, Federal Practice, Vol. 
6, § 1322. 


And in the case of Carter Products, Inc. v. Colgate-Pal- 
molive Co., 214 F. Supp. 383 (D. Md. 1962), an action for 
damages for infringement of trademark and misappropria- 
tion of trade secrets, attorney's fees were requested and 
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awarded. Тһе award of counsel fees in the trademark 
phase of the case was covered by federal statute. Said the 
court: 


‘There is no similar statute with respect to the 
trade secret issues. And such award must be based 
on the inherent power of a federal court to award 
attorney's fees in certain types of cases * * * un- 
necessary, groundless, vexatious and oppressive peti- 
tions and motions have been held to constitute appro- 
priate reason for the exercise of the equitable power 
to award attorney's fees against the offending party 
* * >. This court reaffirms its fiindings that the mis- 
appropriation of plaintiff's trade secrets * * * was 
unconseionable, wilful, and in bad faith, the equivalent 
of fraud * * *. Plaintiffs are, therefore, entitled to 
an allowanee of reasonable attorney's fees and dis- 
bursements incurred in connection with the trade 
secret issues as well as the patent issues." 14. at 414. 


Indeed, this very Court awarded counsel fees to a suc- 
cessful defendant in a recent action for damages for trade- 
mark infringement. General Motors Corp. v. Cadillac 
Marine and Boat Co., 226 F. Supp. 716 (W.D. Mieh. 1964). 
In support of its decision, the Court eited Vaughan v. 
Atkinson, supra, and the passage set out above from 
Moore, Federal Practice, and concluded that ''the law is 
clear that this court has the power to award attorney fees." 
226 F. Supp. at 744. 

Тһе federal court's diseretion in the award of costs 
eannot be diminished by state law. The award of costs 
is a protection against abuse of the judicial machinery, 
and clearly presents a ‘‘procedural’’ question for purposes 
of the Erie rule. The ruling on costs eannot affect the 
outeome of Plaintiff's action; instead, such costs will be 
imposed because the failure of Plaintiff's action reveals 
that it was groundless and brought in bad faith. 

In Kellems v. California C. I. O. Councel, 6 F. R. D. 358 
(N. D. Cal. 1946), a libel action in which jurisdiction was 
based on diversity of citizenship, the court allowed attor- 
ney's fees as costs pursuant to a state statute. However, 
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the court did noi allow the full amount authorized by 
state law, stating that ‘‘Rule 54(4) of the Federa) Rules 
of Civil Procedure vests a discretionary power in the court 
with respect to the allowance of costs, the exercise of 
which cannot be curtailed by state legislation.” Id. at 361. 
And in Bank of China v. Wells Fargo Bank & Union 
Trust Co., 209 F. 2d 467 (9th Cir. 1953), the court said 
in an interpleader action that the state rule forbidding 
allowance of attorney's fees to the stakeholder was not 
determinative: ''This rule is not determinative in diver- 
sity actions * * *. The allowance of costs, including attor- 
ney's fees, is a matter within the discretion of the trial 


court and will not be disturbed unless an abuse of that ` 


discretion is clearly shown." Id. at 476. Оп this point, 
Barron & Holtzoff. Federal Practice and Procedure $ 1195 
conclude that ‘‘the award of costs is governed solely br 
federal law.” 


п. 


The instant case, involving an action brought and main- 
tained in bad faith, vexatiously, and for an oppressive reason. 
will be a proper one for the exercise of the Court's discre- 
tionary power to allow attorney's fees as costs. 


Of course, there ean be no final determination as to the 
award of counsel fees as costs until after trial. However, 
several factors already indicate that the instant action has 
been brought and maintained in bad faith, vexatiously, 
and for an oppressive reason. Plaintiff has never made 
any rea] contention that he suffered any actual damage as 
a result of Defendants’ statements. Plaintiff has ob- 
structed Defendants in their preparation of this case. The 
action itself is manifestly groundless and the defenses to 
it indisputable. Finally, the bringing of a groundless libel 
action is not inconsistent with ‘‘mean and dirty’’ schemes 
used by so-called *'superpatriot" groups to “ехрове com- 
munists" and to stifile criticism. In addition, another 
factor weighs in favor of the exercise of the court’s dis- 
cretion. If Defendants could not obtain attorney's fees 
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as costs in such an aetion, their constitutional right to 
freedom of expression would be seriously threatened. 

Damages. Plaintiff alleges in his verified complaints in 
these actions that he “Ваз suffered financial loss, in that 
certain of his business associates and sponsors have been 
persuaded by said libelous artiele to cease to have any 
business dealings with said Plaintiff." But in answer to 
Defendants' Interrogatories, Plaintiff could not substan- 
tiate these claims. 

Number 68 of Defendants’ Interrogatories reads as 
follows: ‘‘What is the name and address of each business 
associate, sponsor or other person who has been prejudiced 
by the statement claimed to have been made by any of thie 
Defendants not to have any business dealings with you?"". 
In answer, Plaintiff said: “I have no list of the business 
associates, sponsors or other persons who have been 
prejudiced by Defendants not to have any business deal- 
ings with me. <Any information of this kind is in the 
hands of my attorney." Number 69 of Defendants’ In- 
terrogatories reads as follows: ‘‘State how and in what 
manner your reputation has been injured, including the 
name and address of each person in whose opinion your 
good name, eredit, fame and reputation has been damaged 
as a result of the acts claimed of." In answer, Plaintiff 
replied, ‘‘I have no way of assessing, in detail, the harm 
that Defendants’ published statements about me have 
done." Number 70 of Defendants’ Interrogatories reads 
as follows: ‘‘Itemize all special damages you claim to 
have sustained as a result of any statements made by De- 
fendants." In answer to that question, Plaintiff said: 
"I have no way of making such an itemization at this 
time." Number 71 of Defendants’ Interrogatories is: 
"State the name and address of each person who has 
knowledge of the relevant facts, information or circum- 
stances of this case, including those persons who have 
special knowledge concerning the special damages you 
elaim to have suffered." In answer Plaintiff said: “Т 
have no list of persons who know the circumstances and 
details of this case, or have knowledge of the damage 
done me.’’? Number 72 of Defendants’ Interrogatories reads 
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ав follows: “List all the names and addresses of the 
sponsors of your television. program оп WPBN-TV, 
Traverse City, Michigan." In answer Plaintiff said: “1 
do not know who is presented as official sponsor of my 
broadeast in Traverse City. That information might be 
obtained from my attorney, or Mr. L. F. Hunter (Route 
Ж2, Box 340, Traverse City), or Mr. Vincent J. Ryan 
(542% West 10th Street, Traverse City), or Mr. Roger 
Follansbee (7537 North Clark Street, Chicago 26, Illinois)."' 

Thus, while Plaintiff swore in his complaint that cer- 
tain business associates had ceased business dealings with 
him as a result of the alleged libel, he did not know, when 
asked in Defendants’ Interrogatories, the names of any 
such business associates. Indeed, he did not even know 
the local sponsors of his program in Traverse City. Но 
could not have known if that sponsor had eeased to have 
business dealings with him. 

The fictitious nature of Plaintiff’s special damage claim 
is further revealed in later proceedings. On May 18, 1964, 
the Court on its own motion ordered that not later than 
June 25, 1964, the attorneys for the parties appearing in 
this case should meet for the purpose, in part, of exhibition 
to opposing counsel of a written itemized statement of 
Plaintiff's special damage claims together with documen- 
tary evidence in support thereof. By consent the meet- 
ing date was changed to July 2, 1964. At that meeting 
Plaintiff’s counsel exhibited no evidence of special damages 
and stated that Plaintiff was unable to then provide an 
itemized statement of his special damages. To date, no 
such statement has been received. 

Thus, despite specific order by the Court, Plaintiff has 
failed to present any evidence or indeed any statement. 
of special damages. It is clear that his broad claim of 
special damages was entirely groundless and that he can- 
not now support it. 

Obstruction. On May 8, 1964, Defendants moved the 
Court for an order requiring Plaintiff to produce certain 
documents and things for inspection, including the Dan 
Smoot Reports. Plaintiff offered to sell these documents 
for about $980, but Defendants’ Motion was granted by 
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the Court on June 1, 1964. On July 6, 1964, Defendants’ 
attorney received from the Clerk of the Court a box which 
the Clerk had received from the Plaintiff and which pur- 
portedly contained the articles, pamphlets and books which 
Plaintiff had been ordered to produce. Upon examination 
of the contents of the box, Defendants’ attorney dis- 
covered that some 184 copies had not been produced, and 
an Affidavit to that effect was filed with the Court. In a 
letter of July 9, 1964, Defendants’ attorney informed the 
Plaintiff’s attorney that he was filing an Affidavit as to 
the contents of the box, and advised Plaintiff’s attorney of 
what at that time was termed an ''oversight." On July 
15, 1964, Plaintiff’s attorney furnished the Clerk of the 
Court with 42 additional copies of the Dan Smoot Report. 
Upon inspection, Defendants’ attorney discovered that 
each of the 42 issues had already been filed, and that 
there were still some 184 issues of the Dan Smoot Report 
not included; an Affidavit to this effect was filed with the 
Court. As of the date of this Motion, this defect has not 
yet been remedied. 

Defendant has taken a reasonable position with respect 
to these defects in the production of documents and things. 
However, it is clear from the length of time involved and 
the specificity with which defects in production were point- 
ed out to the Plaintiff that Plaintiff has made no effort 
at all to remedy the defects. This willful obstruction has 
hindered Defendants’ counsel in preparation of the de- 
fense to this action and has cost time and effort. This ob- 
struction is clear evidence of Plaintiff’s lack of good faith 
in bringing this action and of the vexatious nature of the 
suit. 

Manifest Groundlessness. Viewing all elements of the 
instant case most favorably to Plaintiff, it is manifestly 
clear that his action is groundless in fact and baseless in 
law. Examination of the films and documents on file with 
the Clerk of the Court reveals that the defense of truth is 
justified. It is readily apparent that the Plaintiff’s pro- 
gram is based on ''slanted information, half truths, innu- 
endoes, and sometimes, worse.’’ 
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Гог the moment ignoring the defense of truth, however, 
the circumstances of the case as admitted by Plaintiff in 
his pleadings reveal that the action is baseless in law. Plain- 
tiff’s Complaint states that ‘‘Defendants hold themselves 
out to the public as being engaged in ‘to promote political 
responsibility through informed and active participation 
of citizens in government.'"' Thus, Defendants’ organ- 
ization is one devoted to informing the public on matters 
of publie interest. Dan Smoot, by taking a strong position 
on public matters, has invited public controversy and is 
to be regarded as having invited publie judgment. He is 
in no position to complain if that judgment, opinion, 
comment or criticism is adverse. Defendants’ comment on 
ihe Dan Smoot program was ''fair". It represented the 
commentator’s honest opinion and was published with 
the bona fide purpose of giving the publie the benefit of 
comment which it is entitled to have. See Prosser, Torts 
§ 95, at 619-23 (2d ed. 1955). 

Indeed, there is a matter of constitutional concern in- 
volved in this case. In the recent decision in New York 
Times v. Sullivan, 84 S. St. 710 (1964), the Supreme Court 
of the United States stated that there was “а profound 
national commitment to the principle that debate on pub- 
lie issues should be uninhibited, robust, and wide open, and 
that тау well include vehement, caustic, and sometimes 
unpleasantly sharp attacks on government and public 
officiuls.’? The same principle must apply to comments and 
attacks on those who, by their public utterances, invite such 
comments and attacks. 

In his program Dan Smoot takes positions on a number 
of issues of national concern. Defendants, and perhaps 
others, disagree with his positions and believes his re- 
marks to be misleading. The articles complained of in 
these two actions are at their worst no more than state- 
ments by the Defendants that the utterances of Dan Smoot 
are misleading — that he is a ‘‘Pied Piper." There has 
been no hint of malice. In light of the circumstances, the 
defense of privilege, constitutionally buttressed, is clear- 
ly sound. Such an action by such a person against such 
a group is without legal basis. Settled principles of the 


11a 
Defendants’ Memorandum 


law of defamation, together with high traditions of con- 
stitutional guarantee, make this action patently baseless. 

Oppressive Plan. 'The bringing of baseless litigation is 
not inconsistent with devices used by so-called ''super- 
patriot” groups to stifle honest criticism. For example, 
the John Birch Society Blue Book (which recommends 
“The Dan Smoot Report’’ for reading at page 80) pro- 
vides as follows: 


“6. Another thing we should do, and one badly 
needed, would be £o start shocking the American 
People — or an increasing pereentage of the more 
literate and more intelligent who have not yet been 
completely brain-washed — into a realization of what 
is happening; into a dawning realization of how far 
and how completely Communists and Communist in- 
fluences have crept right into communities, institu- 
tions, and activities where the general public does 
not have the slightest suspicion of such infiltration. 
The best way to do this is by exposure, which is why 
the Communists just had to get rid of McCarthy, and 
went to such extreme lengths to do so * * *.’? (Em- 
phasis added) p. 94. 


“But it is to be remembered that libel suits also 
necessarily give added publicity to the charges, which 
is one thing we would be seeking and which the Left 
would be most anxious to avoid." (Emphasis added) 
p. 103. 


Viewed in the light of such statements, we are provided 
with a possible reason for Plaintiff's filing of these libel 
actions and for his obstructive and delaying tactics, and 
the threat to Defendants’ constitutional liberties is brought 
sharply into focus. 7 

Constitutional Guarantee. Related to but distinct from 
the above discussion, the constitutional guarantee of free- 
dom of expression is a direct factor weighing in favor of 
the Court's exercising its discretion to allow attorney's 
fees as costs in this case. In New York Times Co. v. Sul- 
livan, 8& S. Ct. 710 (1964) at pp. 720-721, the United 
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States Supreme Court recently stressed the importance 
of maintaining a political and legal climate which en- 
couraged freedom of expression upon public questions as 
follows: 


“The general proposition that freedom of ex- 
pression upon public questions is secured by the First 
Amendment has long been settled by our decisions. 
The constitutional safeguard, we have said, ‘was 
fashioned to assure unfettered interchange of ideas 
for the bringing about of political and social changes 
desired by the people.’ Roth v. United States, 354 U. 
S. 476, 484, 77 S. Ct. 1304, 1308, 1 L. Ed. 1498. * * * The 
First Amendment, said Judge Learned Hand, 'pre- 
supposes that right conclusions are more likely to be 
gathered out of a multitude of tongues, than through 
any kind of authoritative selection. То many this is, 
and always will be, folly; but we have staked upon it 
our all.’ United States v. Associated Press, 52 F. 
Supp. 362, 372 (D.C.S.D.N.Y. 1943). Mr. Justice 
Brandeis, in his concurring opinion in Whitney v. Cali- 
fornia, 274 U.S. 357, 375-376, 47 S. Ct. 641, 648, 71 L. 
Ed. 1095, gave the principle its classie formulation: 


‘Those who won our independence believed * * * 
that publie diseussion is a political duty; and that 
this should be a fundamental principle of the 
Ameriean government. They recognized the risks 
to which all human institutions are subject. But 
they knew that order cannot be secured merely 
through fear of punishment for its infraction; 
that it is hazardous to discourage thought, hope 
and imagination; that fear breeds repression; that 
repression breeds hate; that hate menaces stable 
government; that the path of safety lies in the op- 
portunity to discuss freely supposed grievances 
and proposed remedies; and that the fitting 
remedy for evil counsels is good ones. Believing 
in the power of reason as applied through public 
diseussion, they eschewed silence coerced by law — 
the argument of force in its worst form. Recog- 
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nizing the occasional tyrannies of governing ma- 
jorities, they amended the Constitution so that 
free speech and assembly should be guaran- 
teed.’ ’? (Emphasis added). 


By bringing groundless and harrassing suits against 
those of little means who criticize him, Plaintiff may ef- 
fectively deny them the right to comment freely on his 
views. Іп the words of Justice Brandeis, he may ''dis- 
courage thought, hope and imagination” on the part of 
countless individuals and non-profit and non-endowed 
groups like the League of Women Voters, Even when 
clearly in the right, such eritics may be unable to afford 
the costs or risks of litigation defending their rights, and 
thus deterred from speaking out. 

It must be stressed that it is not the Defendants alone 
whose constitutional rights are endangered by such suits. 
Plaintiff effectively serves notice upon all others who 
might otherwise consider publicly discussing or disagree- 
ing with his views that they too may find themselves sub- 
jected to time-consuming and expensive litigation. 

In fact, these very libel actions already have effectively 
denied individuals in the Traverse City area from going 
ahead with a television program which had been planned 
as an answer to the Dan Smoot television programs. De- 
fendants intend to show at the trial that an informal group 
in Traverse City, consisting of a Catholic priest, Protestant 
clergy, an&eothers, abandoned their plans to formally 
present ‘һе other side." Plaintiff and his associates 
sbould not be permitted to smugly reap the ‘‘benefits’’ of 
libel actions which infringe so drastically on constitu- 
tionally guaranteed freedom of speech and expression. 
This is particularly important in this action where dif- 
fering political viewpoints raising potentially emotional 
questions are involved in a presidential election year in 
which ‘‘extremism’’ has become an issue of national sig- 
nificance. 

Therefore, in determining whether ‘‘dominating reasons 
of justice"! require the allowance of attorney's fees in this 
action, the Court should consider that to disallow these 
expenses as costs threatens a basic constitutional right, not 
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only of Defendants, but of all citizens. As pointed out 
above, the economic coercion involved is not a feature of 
this law suit alone, it is a recognized tactic of the ‘‘super- 
patriot” right. 


IH. 


It is within the discretionary power of a Federal District 
Court to require of a non-resident plaintiff security for the 
costs he may have to pay if his action fails. 


Security for costs is not covered by the Federal Rules 
of Civil Procedure. Thus, the trial courts may in this re- 
spect ‘‘regulate their practice in any manner not incon- 
sistent with these rules. Fed. R. Civ. P. 83. Some dis- 
trict courts have local rules which regulate the subject of 
security for costs. In the case of Russell v. Cunningham, 
933 Е. 24 806 (9th Cir. 1956), involving an action for as- 
sault and battery, the court said: ‘‘Appellant contends 
that the requirement of the rules of the Distriet Court of 
Guam that non-residents file a cost bond is ‘without basis 
in law and discriminatory.’ While no federal statute au- 
thorizes security for costs, the district courts may make 
their own rules not inconsistent with the Federal Rules of 
Civil Procedure. F. R. C. P. 83." 14. at 811. In the 
absence of such a rule the court has discretion in each case 
to do whatever it wishes. Barron & Holtezoff, Federal Prac- 
tice and Procedure $ 1198. And see Newell v. О. А. Newton 
& Son Co., 95 Y. Supp. 355 (D. Del. 1950), where, after 
quoting Rule 83, the court continues: ‘‘I am of the opin- 
ion that the foregoing express power as well as power 
emanating from the inherent nature of the court itself 
(i£ not limited by rule or statute) gives to the court a dis- 
cretion with relation to security for eost." See also 10 
Сус. Fed. Proc. $ 38.47. 
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IV. 


The instant case is a proper one for the exercise of the 
Court's discretionary power to require security for costs, in- 
cluding attorney's fees. 


To require security for costs, including attorney's fees, 
is not to finally determine the issue of attorney's fees as 
costs. Whether or not they will be allowed can only be de- 
termined after the trial But if there presently appears 
a reasonable likelihood that such items will be allowed, 
then to require security for them would be appropriate. 

The factors which indicate that this will be a proper case 
for the court to exercise its discretion to allow attorney’s 
fees as costs also weigh in favor of the court’s requiring 
security for such amounts at this time. The obviously 
groundless and vexatious nature of the litigation make it 
entirely fair that Plaintiff put up this security. Constitu- 
tional considerations also require this result. Many would 
be forced to knuckle under and cease and desist their fair 
criticism when faced with the prospect of such a suit as 
this. This would be true even if such persons had reason 
to hope that their attorney’s fees would be allowed them 
as costs. The risk and uncertainty involved in collecting 
such costs constitute an effective deterrent. On the other 
hand, if they could be assured that such amounts would be 
promptly paid if and when awarded, and would not involve 
further long and tedious litigation, such persons would 
not hesitate to vigorously defend such actions. 

In addition, in deciding whether or not to require se- 
curity for costs, the non-residence of the Plaintiff is an 
important factor. Even if costs are assessed against him, 
Defendants may find it difficult or impossible to collect 
from him in a distant forum. See Barron & Holtzoff, 
Federal Practice and Procedure § 1198. 

Finally, the relative economic positions of the parties 
may be considered in resolving this question, Plaintiff is 
а highly prosperous radio and television personage. De- 
fendants are a non-profit non-partisan association and 
four members of the association. Defendants need every 
financial assurance that they may in fairness be given. 
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For all the reasons set out above, it is urged that the iu- 
stant ease appears reasonably likely to be one in which at- 
torney's fees will be awarded as costs to the Defendants, 
and that consequently security for such items of costs 
should be required, and Defendants submit that their Mo- 
tion for Seeurity for Costs should be granted. То do other- 
wise would be to retreat from the ‘‘profound national eom- 
mitment that debate on publie issues should be uninhibited, 
robust, and wide open.’’ 


PLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANTS’ 
MOTION FOR BOND FOR SECURITY FOR COSTS 


I. 


There is no showing of any financial inability on the part 
of plaintiff to pay costs in the event he should not prevail. 


Not only is there no showing of financial irresponsibility 
on the part of the plaintiff to meet any costs taxed against 
him by defendants, but the affidavit of their own counsel 
Shows positively that plaintiff is finaneially responsible. 
The language of defendants’ counsel in said affidavit is: 
** Plaintiff's answers to Defendants’ Interrogatories further 
indieate that plaintiff has an income well in excess of %40,- 
000 a year." Therefore there is no need for any security 
for costs. 


“Where plaintiffs were solvent so that defendants 
and their witnesses were not endangered with respect 
to their legal demands, motion for security for costs 
would be denied." Merriman v. Cities Service Gas 
Co., D. C. Mo. 1951, 11 F. R. D. 165. 


II. 


The motion for security for costs is untimely made. 


These cases were started on or about March 18, 1964, 
and are now at issue and have been at issue for some time. 
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Meanwhile, interrogatories for both sides have been filed, 
and answers filed in relation thereto, and the cases have 
been set down for Pre-Trial hearing September 24, 1964. 
In addition, depositions have been taken, one day having 
been spent in taking the deposition of the plaintiff, and one- 
half day for the deposition of two of the defendants, and 
plaintiff has been put to considerable expense by reason 
of the taking of the depositions and the preparation of 
answers in reply to the interrogatories. 


‘Where there has been unnecessary delay in filing 
motion to require plaintiff to give security for costs, 
and plaintiff has ineurred expense, the eourt should 
not require such security.” Cary vs. Hardy, D. С., 
Tenn., 1940, 1 F. R. D. 358. 


IH. 


The amount of bond requested for security of costs is 
highly excessive and extremely unreasonable. 


The amount of $25,000.00 bond for security for costs re- 
quested is unreasonable. The taxable costs in these cases 
can only be nominal No showing has been made and 
no showing ean be made of any extraordinary situation. 
Moreover, this is a case in the nature of an action at law 
in whieh only nominal eosts are permitted. 


IV. 


The motion for security for costs is an attempt to punish 
plaintiff for exercising his right to start suit against those 
who he claims have seriously libeled him. 


The only costs which defendants could obtain if they 
were to win the lawsuit would be nominal. 


“Costs in actions at law in federal courts are 
creatures of statute, and ordinarily, attorneys’ fees, 
except as fixed by statute, should not be taxed as 
part of costs recovered by prevailing party, although 
in a suit in equity where taxation of such costs is 
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essential to doing of justice, they may be allowed in 
exceptional enses." Ruck v. Spray Cotton Mills, D. C. 
N. C. 1954, 120 F. Supp. 944. 


V. 
State rule to govern costs. 


In view of the fact that there appears to be no Joeal 
rules of the U. S. District Court for the Western Division 
of Michigan, concerning the taxation of costs, then the 
Stale rule should govern. Brown v. Consolidated. 
Fisheries, D. C. Del. 1955, 18 P. В. D. 433. 

Plaintiff respectfully asks the Court to deny the motion 
of defendants for security for costs, or in the alternative, 
fo fix a bond in a nominal amount. 
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Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Dear Mrs. Morrís: 


I would like to bring you up to date on the proceedings 
in Smoot v. League of Women Voters, et al. since last October. 
You will recall that we notified you at the last minute that the 
League's need for the assistance of Mr. Wilkins and Mrs. Mothershed 
of Little Rock was delayed temporarily because of an order of the 
Sixth Circuit Court of Appeals. 


At that time Smoot had ignored the orders of the District 
Judge to prepare for trial. It appeared that he had had no in- 
tention of proceeding to the trial of the libel actions. Іп fact, 
he attempted to dismiss the actions with prejudice without the 
setting of any terms or conditions on the dismissal by the District 
| Judge, but this attempt was denied. On the other hand, as you 
| know, the League necessarily had gcne to great efforts to prepare 
its defense. 





The day before trial was to begin, Smoot sought a writ 
from the Court of Appeals directing District Judge Fox to dismiss 
the actions. Smoot contended that a judge has no power to deny 
or condition a dismissal with prejudice. Judge Fox, as Respondent, 
filed a brief submitting that dismissal with prejudice in this case 
would be insufficient to protect the defendants! constitutional 
right to freedom of expression. Оп behalf of the League and the 
individual defendants, we argued that the practical effect of a 
dismissal without setting conditions (such as making Smoot pay the 
League's expenses in defending the actions) would give Smoot the 
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result he intended to achieve by filing the actions - the stif- 
ling of the League's criticism of him. We pointed out that the 
purpose and effect of Smoot's conduct was readily apparent in 
view of the fact that libel actions are used by the so-called 
"super-patriots'" in our society as an acknowledged instrument of 
political and economic intimidation. 





We argued that this is "an atmosphere in which the 
First Amendment freedoms cannot survive" (New York Times Co. v. 
Sullivan) and that the law should require that libel actions 
against those who criticize public figures (including news com- 
mentators) be brought in good faith. The only way to guarantee 
this good faith is to require those who bring such actions to 
suffer the consequences if they have abused the processes of the 
law, and to provide them with no absolute right of dismissal in 
such cases. 


On December 30, the Court of Appeals (Circuit Judges 
Weick and Cecil, and District Judge Boyd), in an opinion which 
made no mention of the constitutional arguments, ordered Judge 
Fox to dismiss Smoot's actions with prejudice, "subject to the 
payment of all court costs by plaintiff." We thereupon filed а 
petition for rehearing, asking for clarification of the order. 
Specifically, we expressed uncertainty as to whether the Court 
of Appeals' use of the term "court costs" was intended to cir- 
cumscribe the broad discretion customarily vested in the trial 
court in the awarding of "costs" by the Federal Rules of Civil 
Procedure. We are enclosing copies of the Order of the Court 
of Appeals and our Petition for Rehearing and Clarification. 


On January 26, the Court of Appeals entered an order 
denying a rehearing, but specifically stating that the Court 
had "made no predetermination of the costs properly assessable 
against" Smoot. Accordingly, we have filed, on behalf of the 
League, a motion in the District Court for the assessment of 
costs against Smoot іп the total amount of $36,906.99. Іп sup- 
port of this motion, we will submit proofs that the statements 
by the League which were the basis of Smoot's libel actions are 
true and privileged, and that the libel actions were brought and 
maintained by Smoot in bad faith, vexatiously, and for oppressive 
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purposes. We anticipate that the hearing will be set to commence 
before Judge Fox during the first part of April. 


At the hearing, we intend to present substantially the 
same proofs as we had scheduled for the trial set last October. 
We again would like to have Mr. Wilkins and Mrs. Mothershed testify 
as to the misleading or inaccurate statements and innuendoes in 
the Smoot Reports which we discussed with you last fall. 


We, and the League, very much appreciate the invaluable 
assistance which you have given us on this matter. We are looking 
forward to working with you again. 4 


I аш enclosing an extra copy of this letter for you to 
give Mr. Wilkins if you desire. І am also sending а copy fo Mrs. 
Mothershed. І also understand that Mr. Wilkins will be in Grand 
Rapids on February 16th, and we very much hope that we will have 
an opportunity to discuss this matter with him then. 


I expect to call you shortly after you receive this 
letter. In the event you have any questions, please feel free 
to contact me either by mail or by a collect telephone call. 

In the event I am out of the office you may talk with either Mr. 
Harold Sawyer or Mr. Charles McCallum of this office, both of 
whom are familiar with the case. 


Very truly yours, 
` - 
LI 
Lewis A. Engman | 
wn 


Encs. 


cc: Mrs. Anne L. Mothershed 
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Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Dear Mrs. Morris: 


I would like to bring you up to date on the proceedings 
in Smoot v. League of Women Voters, et al. since last October. 
You will recall that we notified you at the last minute that the 
League's need for the assistance of Mr. Wilkins and Mrs. Mothershed 
of Little Rock was delayed temporarily because of an order of the 
Sixth Circuit Court of Appeals. 


At that time Smoot had ignored the orders of the District 
Judge to prepare for trial. It appeared that he had had no in- 
tention of proceeding to the trial of the libel actions. Іп fact, 
he attempted to dismiss the actions with prejudice without the 
setting of any terms or conditions on the dismissal by the District 
Judge, but this attempt was danied. On the other hand, as you 
know, the League necessarily had gone to great efforts to prepare 
its defense. 


The day before trial was to begin, Smoot sought a writ 
from the Court of Appeals directing District Judge Fox to dismiss 
the actions. Smoot contended that a judge has no power to deny 
or condition a dismissal with prejudice. Judge Fox, as Respondent, 
filed a brief submitting that dismissal with prejudice in this case 
would be insufficient to protect the defendants’ constitutional 
right to freedom of expression. On behalf of the League and the 
individual defendants, we argued that the practical effect of a 
dismissal without setting conditions (such as making Smoot pay the 
League's expenses in defending the actions) would give Smoot the 
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result he intended to achieve by filing the actions ~ the stif- 
ling of the League's criticism of him. We pointed out that the 
purpose and effect of Smoot's conduct was readily apparent in 
view of the fact that libel actions are used by the so-called 
"super-patriots" in our society as an acknowledged instrument of 
political and economic intimidation. 


We argued that thís is "ап atmosphere in which the 
First Amendment freedoms cannot survive' (New York Times Co. v. 
Sullivan) and that the law should require that libel actions 
against those who criticize public figures (including news com- 
mentators) be brought in good faith. The only way to guarantee 
this good faith is to require those who bring such actions to 
suffer the consequences if they have abused the processes of the 
law, and to provide them with no absolute right of dismissal in 
Such cases. 


On December 30, the Court of Appeals (Circuit Judges 
Weick and Cecil, and District Judge Boyd), in an opinion which 
made no mention of the constitutional arguments, ordered Judge 
Fox to dismiss Smoot's actions with prejudice, "subject to the 
payment of all court coste by plaintiff." Ме thereupon filed а 
petition for rehearing, asking for clarification of the order. 
Specifically, we expressed uncertainty as to whether the Court 
of Appeals! use of the term "court costs" was intended to cir- 
cumscribe the broad discretion customarily vested in the trial 
court in the awarding of "costs" by the Federal Rules of Civil 
Procedure. Ме are enclosing copies of the Order of the Court 
of Appeals and our Petition for Rehearing and Clarification. 


On January 26, the Court of Appeals entered an order 
denying a rehearing, but specifically stating that the Court 
had "made no predetermination of the costs properly assessable 
against" Smoot. Accordingly, we have filed, on behalf of the 
League, a motion in the District Court for the assessment of 
costs against Smoot in the total amount of $36,906.99. In eup- 
port of this motion, we will submit proofs that the statements 
by the League which were the basis of Smoot's libel actions are 
true and privileged, and that the libel actions were brought and 
maintained by Smoot in bad faith, vexatiously, and for oppressive 
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purposes. We anticipate that the hearing will be set to commence 
before Judge Fox during the first part of April. 


At the hearing, we intend to present substantially the 
same proofs as we had scheduled for the trial set last October. 
We again would like to have Mr. Wilkins and Mrs. Mothershed testify 
as to the misleading or inaccurate statements and innuendoes in 
the Smoot Reports which we discussed with you last fall. 


We, and the League, very much appreciate the invaluable 
assistance which you have given us on this matter. Ме are looking 
forward to working with you again. | 


I am enclosing an extra copy of this letter for you to 
give Mr. Wilkins if you desire. І am also sending а сору fo Mrs. 
Mothershed. І also understand that Mr. Wilkins will be in Grand 
Rapids on February 16th, and we very much hope that we will have 
ап opportunity to discuss this matter with him then. 


I expect to call you shortly after you receive this 
letter. In the event you have any questions, please feel free 
to contact me either by mail or by a collect telephone call. 

In the event 1 аш out of the office you may talk with either Mr. 
Harold Sawyer or Mr. Charles McCallum of this office, both of 
whom are familiar with the case. 


Pe % 
L] 


Lewis А. Engman 
wn 


Encs. 


cc: Mrs. Anne L. Mothershed 
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20554 
ADDRESS АМ. COMMUNICATIONS 
— | TO THE SECRETARY 
F EB £ 1965 IN REPLY REFER TO: 
AIR MAIL 8424 
1100258 


Mr. Marvin R. Steffins, Jr. 
President 

Williamette Family Stations, Inc. 
Radio Station KWFS 

Post Office Box 1122 

Eugene, Oregon 


Dear Mr. Steffins: 


We have your letter of October 27, 1964, addressed to Chairman 
Henry, with which you enclose a copy of your letter of April 30, 1964 to 
the Commission's General Counsel and copies of various correspondence 
between yourself and other individuals and groups. Your letter and the 
enclosures have been read with considerable care and interest, and we will 
try to comment on all the questions you raise. 


The first point you raise concerns the burdens which you feel 
are unreasonably imposed upon licensees in attempting to comply with the 
fairness doctrine. Chairman Henry gave a speach several months ago which 


sets forth his views on this subject. We have enclosed a copy and hope 
that you find it interesting. 


As to the licensee's discretion and area of judgment in connection 
with the fairness doctrine, this is dealt with in some detail in the recently 
issued Fairness Primer, a copy of which is also enclosed. 


You also raise a question as to your obligations under the fairness 
doctrine to furnish free time for the presentation of controversial issues of 
public importance. Ме are therefore enclosing a copy of the Commission's 
letter of September 19, 1963, to Cullman Broadcasting Со., Inc., et al. 45 
you can see from that letter, the Commission pointed out that the obligation 
to furnish free time for the presentation of opposing views arises only where 
(1) the licensee has chosen to broadcast a sponsored program which for the 
first time presents one side of a controversial issue, (2) has not presented 
and does not plan to present contrasting viewpoints in other programming, 
and (3) has been unable to obtain paid sponsorship for the appropriate pres- 
entation of contrasting viewpoints. Іп these circumstances, the Commission 
ruled, a licensee cannot reject a presentation otherwise suitable to him -- 
and thus leave the public uninformed -- on the ground that he cannot obtain 
paid sponsorship for the presentation. Ав to your question concerning the 
particular stations involved in the ruling, this is answered in the next to ' 
the last paragraph of the enclosed letter. 


себеді... 
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You have also inquired as to the scope of the term "personal 


attack." We refer you to note 6 on p. 10422 of the enclosed Fairness 
Primer. 


This brings us to the matter which prompted your letter to the 
Chairman - the October 19, 1964 letter referring to the broadcast by your 
station of the program, "Dan Smoot Report," on June 1, 1964, entitled 
"Communism in the Civil Rights Movement," and requesting time to reply to 
the personal attack made in the program upon the signatory organizations 
(the Congress of Racial Equality, the American Jewish Congress, the 
American Civil Liberties Union, the National Association for the Advance- 
ment of Colored People, and National Urban League). You state that based 
upon your research, the leaders of these organizations have extensive 
association with "Communist Front organizations or activities" and that 
you "will not reply affirmatively to any requests to use our facilities 
by those who, by their deeds, associations or records, indicate that they 


аге not responsible representatives of an important segment of the public 
in our community." 


is In the enclosed Cullman letter, the Commission stated that "... 
with the exception of the broadcast of personal attacks, there is no 
single group or person entitled as a matter of right to present a view- 
point differing from that previously expressed on the station'-- that 
rather, the choice of appropriate spokesmen is left to the good faith 
exercise of the licensee's best judgment. But where the licensee permits 
his facilities to be used for a personal attack upon an índividual or 
group (that is to say, for an attack upon an individual's or group's 
integrity, character, or honesty or like personal qualities), he is under 
an obligation to furnish a transcript (or summary if no transcript is 
available) of the attack to the person or group, with an offer of a 


comparable opportunity to respond to the attack. See Part Е, enclosed 
Fairness Егіпег, pp. 10420-21. 


If, then, the June 1 Dan Smoot program contained a personal 
attack upon the organizations signing the October 19 letter -- е.р., 
accused them of being Communist or Communist-front organizations, you were 
under an obligation to furnish a transcript or summary of the attack 
portion of the program to these organizations, with an appropriate offer 
of time to respond. Ме have noted the position set forth in your letter 
that the organizations are, in fact, led by individuals with Communist- 
front associations. But that position does not mean that you need not 


comply with the requirements of the fairness doctrine -- nor is the 


position at all relevant to the Commission's review of the matter, upon 
complaint. 
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Ме are sure that you will agree when you analyze the matter. 
Suppose a radio editorial or program accuses the town mayor of stealing 
city funds. The mayor, if he wishes, ought to have the opportunity to 
dispute the charge and give his side, and the public could then decide 
who is right, having heard both sides. But if the station could say -- 
"1 have investigated and the facts are right; therefore the mayor is not 
а responsible person who should be permitted to appear on the station" -- 
the public would not hear the other side. And, the last thing which this 
Commission should do, is to review the merits of the controversy, and 
; decide whether the mayor gets time on the basis of whether it believes 


the mayor is a thief. That, of course, would be a wholly improper function 
for the Federal Communications Commission. 


In short, it is up to you to make the programming judgment whether 
to present a program discussing “Communism and the Civil Rights Movement" 
containing personal attacks upon the above listed civil rights organizations. 
But these organizations, having been the subject of personal attack, have 
the right to give the public their side of the controversy. Апа that right 

Ё to inform the public does not depend upon evaluation of the merits of their 
cause by either the licensee or the Commission. 


Finally, in your letter to the General Counsel, you state that you 
propose to comply with the policy of furnishing transcripts to persons or 
Broups attacked in a broadcast by offering such persons or groups an oppor- 
tunity to come to the station and listen to the broadcast or to have it 
played on the telephone. You ask for reactions to your proposal. First, 
the person or group must be notified of the attack. As to the procedure 
in informing the person of the substance of the attack, the sending of a 
transcript constitutes an obvious way. But the Commission has made clear 
that a licensee may use "good sense" in carrying out his obligations (see 
Ruling 24, Fairness Primer, p. 10421). If the person attacked is informed 
by telephone and has no objection to stopping by the station to hear the 
tape, that would, of course, be permissible. 5о also he might be entirely 
satisfied to have the pertinent continuity read over the telephone. But 
where the person attacked does not reside in the community and the attack 
is a lengthy one, the foregoing procedures might be inconvenient and 
unacceptable to him. Again, we stress that the obligation to furnish the 
transcript arises only when there has been a personal attack -- an attack 
on individuals! or groups! integrity, character or honesty or like personal 


qualities -- and not when an individual or group is simply named or refer- 
red to. 
Т, "3 Е ташсын a тисе тыала. poses аиа 


ee {ее еми. 
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Іп short, the licensee, after notifying the person or group of 
the attack, is free to suggest procedures to inform the person of the 
substance of the attack. Whether such procedures are reasonable could 
only be determined in the context of a specific factual situation. 


We hope that the foregoing is fully responsive to the points 
in your letter and informs you as to the Commission's policies in this 


area. Like you, we are sending a copy to the signatory organizations іп 
the October 19, 1964 letter. 


Very truly yours, 
ub DA "n — 
ee FG 
Ben F. Waple Си 
Secretary 


Enclosures 


— 
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February 18, 1965 


MEMORANDUM TO BARBARA MORRIS FROM MILDRED BOND 


Attached is а сору of a letter Ben Е. Waple, Secretary, 
FCC to Marvin R. Steffins, president, Williamette 
Family Station, Inc, Eugene, Oregon. 


I am passing it on to you for your information inasmuch 
as it refers to the Dan Smoot matter. 


MB: crn 
attachment 
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GRAND RAPIDS, MICHIGAN 49502 GEORGE 5, NORCROSS 
1889-1960 


March 9, 1965 


Mrs. Anne L. Mothershed 
1302 W. 28th Street 
Little Rock, Arkansas 


Dear Mrs. Mothershed: 


This will advise you that the hearing about which 
I wrote you on February 5 in Smoot v. League of Women Voters, 
et al. has been set to commence on Monday, April 19, and will 
probably continue at least through the rest of that month. 


We have been in contact with Dr. Morsell in New York 
and Mr. Wilkins has agreed to come to Grand Rapids to testify 
on Friday, April 23rd. We would very much like to have you 
available as a witness during the afternoon of Thursday, 

April 22, if that time is at all convenient for you. If this 
date is acceptable to you, it probably would be best if you 
could arrange to leave Little Rock sometime in the afternoon 
or evening of Wednesday, April 21. 


Could you please let us know if this date is а good 
one for you? If it is, we can arrange to obtain your air 
lines tickets and forward them to you. Ме will also be con- 
tacting you with respect to the details of your testimony, but 
we would prefer to wait on this until after we have received 
the material which the NAACP office in New York will be send- 
ing us in this regard. 


In the event you have any questions at any time, 
please feel free to contact me either by mail or by a collect 
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telephone call. Our number in Grand Rapids, Michigan is 
459-6121, Area Code 616. 


p yours, 


Ll. — 


Lewis A. Engman 
т 


^ 
сс: Dr. John Morsell - 
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Dr. John Morsell 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Dear Dr. Morsell: 


As you тау know, Mrs. Mothershed from Little Rock 
has indicated that she will be able to be a witness in the 
Smoot v. League of Women Voters hearing on Thursday, April 
22. І assume that Mr. Wilkins will be coming into Grand 
Rapids sometime on that afternoon or evening, and we would 
appreciate being advised as soon as conveniently possible of 
his travel plans and the number of persons, if any, who will 
be coming with him from your office so that we may make the 
necessary hotel reservations. 


In addition, it may be advisable that we meet with 
you, Mr. Wilkins or Mrs. Morris in New York prior to the 
hearing on April 19 to discuss the testimony. In any event, 
this is a decision which we can hold open now, although I 
would appreciate your comments on this. 


We are particularly anxious to look at the analysis 
which your office has made with respect to the Smoot Reports 
which we sent you last summer. Would it be possible for the 
analysis to be sent us sometime during the next week or ten 
days? 


As І told you before, if you have any questions, 
please feel free to call me collect at Grand Rapids 459-6121, 
Area Code 616. 
y ET 


duae ki — 
wis А. Engman, 
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Mrs. Anne L. Mothershed | 
1302 М. 28th Street | | 
Little Rock, Arkansas ; | 


Dear Mrs. Mothershed: 


Thank you for your letter advising us that you \ 
will be able to come to Grand Rapids ав a witness in the 
Smoot - League of Women Voters litigation for April 22, 1965. 
We will arrange for plane tickets for you so that you can ar- 
rive in Grand Rapids on the afternoon or evening of Wednesday, 
April 21, and will forward them to you as вооп as details are 
completed, together with your hotel reservations. 


As I told you last fall, Smoot contends that the 
parents of the children sent to Little Rock High School in 
1957 were bribed or otherwise coerced by the NAACP, and your - 
testimony will principally revolve around this point. In 
addition, it may be that you can be of some assistance on 
some related matters, and we will write you concerning the 
testimony in more detail as soon as we have received the 
analysis which the NAACP office in New York will be sending 


us. 
Again, thank you for your cooperation. 
Sincerely, 
Lewis A. Engman 
wn 


cc: Dr. John Morsell/ 
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No. 16,565 
IN THE 


UNITED STATES COURT 
ОҒ APPEALS 


FOR THE SIXTH CIRCUIT 





Dan Smoor, 
Petitioner, 
vs. 
Howoraste Мок, Р. Fox, United States 


District Judge for the Western District 
of Michigan, 


Respondent. 





BRIEF IN OPPOSITION TO PETITION FOR WRIT OF 
PROHIBITION 


Harold S. Sawyer, 

Lewis A. Eingman, 
Charles E. McCallum, 
Warner, Noreross & Judd, 


Attorneys for Defendants. 
300 Michigan Trust Building, 
Grand Rapids, Michigan 49502 
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COUNTER-STATEMENT OF QUESTIONS INVOLVED 


1. Does the protection of rights guaranteed һу the First 
Amendment of the United States Constitution require a 
court to assess counsel [ces as costs against one who brings 
а libel action in bad faith, vexatiously, and for an oppres- 
sive purpose? 


2. As а matter of federal courts law, may counsel fees 
be allowed as costs in a suit found to have been brought in 
bad faith, vexatiously, and for an oppressive purpose? 











ii 
TABLE OF CONTENTS 


AND 
SUMMARY OF ARGUMENT 


Page No. 


COUNTER-STATEMENT OF QUESTIONS IN- 
MOB VED PE 


TABLE OF CONTENTS .......................................).). 
INDEX TO AUTHORITIES CITED ............ 
STATEMENT OF PROCEEDINGS ......... 
ARGUMENT sareei — 


I AS A MATTER OF CONSTITUTIONAL 
LAW, А COURT MUST ASSESS COUNSEL 
FEES AS COSTS AGAINST ONE WHO 
BRINGS A LIBEL ACTION IN BAD FAITH, 
VEXATIOUSLY, AND FOR AN OPPRES- 
SIVE PURPOSE .......................................... 


A. Тһе Bringing of a Libel Suit in Bad Faith 
and for an Oppressive Purpose Deprives the 
Defendant of His Constitutional Right to 
Freedom of Expression Unless the Court 
Awards Counsel Fees as Costs .................. 


B. One Who Uses the Courts to Deprive Ап- 
other of Constitutional Rights Will be As- 
sessed for the Fees and Expenses Incurred 
by That Other шалымды далам дынан 





II AS А MATTER ОҒ FEDERAL COURTS 
LAW, COUNSEL FEES MAY BE ALLOWED 
AS COSTS IN A SUIT FOUND TO HAVE 
BEEN BROUGHT IN BAD FAITH, VEX- 
ATIOUSLY, AND FOR AN OPPRESSIVE 
PURPOSE: enata ——— 


A. The Power to Allow Counsel Fees as Costs 
in Vexatious Actions May be Exercised in 
Actions at Law As Well As Suits in Equity 


11 


11 


iii 


Table of Contents and Summary of Argument (Cont'd) 


Page No. 


1. History does not support the distinction 
urged by Plaintiff... 


2. Logie does not support the distinction 
urged by Plaintiff sse 


3. The merger of law and equity in federal 
practice vested in federal courts the 
power to allow counsel fees as costs in 
all civil actions brought in bad faith .... 


(a) Rule 54(4) vests this power in all 
civil actions шшш.) 


(b) Rule 41(a)(2) vests this power in 
all Civil actions ушшш... 


B. State Law Cannot Curtail the Award of 
Extraordinary Costs by a Federal District 
nio 


1. The doctrines of Erie В.В. v. Tompkins 
and Guaranty T'rust Co. v. York are not 
applicable, since the award of costs is 
governed by the Federal Rules of Civil 
Proceduürrre — 


2. Even if the Erie rule did apply, the 
award of counsel fees as costs in vexa- 
tious. suits would be controlled by fed- 
eral courts law лышына] 


ПІ MICHIGAN LAW IS IRRELEVANT. UN- 
DER MICHIGAN LAW, А COURT COULD 
ASSESS COUNSEL FEES AS COSTS IN À 
VEXATIOUS SUIT; IT IS UNCLEAR 
WHETHER AN ACTION FOR MALICIOUS 
PROSECUTION WOULD LIE IN THE AB- 
SENCE OF SEIZURE OR ATTACHMENT 
OP. PROPERTY euet —— 


12 


14 


16 


16 


20 


21 


21 


23 


27 


REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS 








iv 
Table of Contents and Summary of Argument (Cont'd) 


Page No. 


A. Under Michigan Law, Counsel Fees May 
be Awarded as Estraordinary Items of 
Costs in the Case of an Action Brought and 
Maintained in Bad Faith, Vexatiously, and 







for an Oppressive Purpose .......................... 28 
B. It is Unelear on the Present State of the 
Law Whether an Action for Damages for 
Malicious Prosecution of a Civil Action 
may be Maintained in Michigan in the Ab- 
sence of a Writ of Attachment or Seizure 
öf Property чулкини тынын нир ЕЙ 30 
CONCLUSION 2e e da e ы Rab ieas 82 


INDEX TO AUTHORITIES CITED 
CASES 
Angoff v. Goldfine 270 F. 94 185 (lst Cir. 


DONNER 18 
Anteliff v. June. 81 Mich. 477 (1200) .................... 81 
Application of Levine, 97 Ariz. S8, 297 P. 2d 

5305; :(1963) ecce 10 
Barrett v. Rosecliff Realty Co. 9 F.R.D. 597 

(SDN Xe 1950): eese —— 27 
Bell v. School Board of Powhatan County, 321 

F. 2d 494 (4th Cir. 1963) ................................. 8,9 
Brand v. Hinehman, 68 Mich. 590 (1888) ............... 30,31 
Bridges v. California, 314 U. S. 252, 270 (1941) .. 8 


Byrd v. Blue Ridge Rural Elec. Coop., 356 U. S. 






930 1933. — ..24, 25, 26, 27 
Chesehro v. Powers, 78 Mich. 479 (1889) ............ 31 
Cleveland v. Second National Bank & Trust Co., 

149 F. 2d 466 (6th Cir. 1945)............................. 11 
Deering, Milliken & Co. v. Temp-Resisto Corp., 

109 F. Supp. 493 (S.D.N.Y. 1959) oo. 19 


v 


CASES (Continued) 
Page No. 


Erie R. R. v. Tompkins, 304 U. S. 64 (1938) ........ 21, 22, 23, 
24, 25, 97 
Euler v. Waller, 295 F. 2d 165 (10th Cir. 1961) .. 17 
Farrar v. Farrar, 106 F. Supp. 238 (W. D. Ark. 
1922) КУЛИК 19 
Gilberg v. бой, 251 N.Y.S. 2d 823 (App. Div. 
199. ge tese ық ТШ decia 10 
Groome v. Steward, 142 F. 2d 756 (D.C. Cir. 
ТОУ лыланы не ы ЕЕЕ КАРАОКЕ rueda 16 
Guaranty Trust Co. v. York, 826 С. S. 99 (1945) 21, 24 
Guardian Trust Co. v. Kansas City So. Ry., 28 


F. 2d 238, 241 (Sth Cir. 1928) sss 1i 

Hanna v. Plumer, 85 S. Ct. 1136 (April 26, 1965) ..21, 23, 24, 
26,91 
Harris v. Twentieth Century-Fox Film Corp., 

189 F. 24 571 (2d Cir. 1948) ............................ 17 
Iovino v. Waterson, 274 F. 2d 41 (2d Cir. 1959) 26 
Krasnow v. Sacks & Perry, Ine., 58 F. Supp. 828 

(SDN: A 1919): ылады ла ааа аа 21 
Krzyszke v. Kamin, 163 Mich. 290 (1910) .......... 32 
Laniont v. Postmaster General, 33 U.S.L. Week 

4459, 4491 (Мау 24, 1965) ........................... 4,1 
Lumberman's Mutual Casualty Co. v. Wright, 322 

F. 2а 159, 764 (Sth Cir. 1963) ............................. 28 
Merkel v. Long. 375 Mich. 214 (1965) ...................... 29 
Monarch Insurance Co. v. Spach, 281 F. 2d 401 

(5th Cir. 1960) ыды ыы ынан 25 
New York Times Co. v. Sullivan, 376 U. S. 254 

(1965): oisi —— 4,5,6,7, 

9,10,27 
Odekirk v. Sears Roebuck & Co., 274 F. 2d 441, 

do (rtl Cir) аьаа ON EEEE 25 
Pauling v. News Syndicate Co., 335 F. 2d 659 (2 

Cir. 1961): esed s 10 





Powers v. Houghton, 159 Mich. 372 (1909) 31 
Prashker v. Beech Aircraft Corp., 24 F.R.D. 305 

(D. Del 1088) эрини ашыны cand aL: 17 
Ragan v. Merchants Transfer Co., 887 U. S. 530 

(1949) La La ыланы дада 21 


"REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS 








vi 


CASES (Continued) 


Sant v. Perronville Shingle Co., 179 Mich. 42, 146 
N.W.3d 272 (24914)... — 
Smoot v. Fox, 840 F. 2d 301 (1964) ...................... 
Sprague v. Tieonie National Bank, 302 С. S. 161, 
161 (10939)... антара 
State v. Browne, 86 N. J. Super. 217, 206 А. 2d 
29121965) iet —— 
Swan Carburetor Co. v. Chrysler Corp., 149 F. 
2d 476 (6th Cir. 1945) луу... 
Ттасх v. Finn Equipment Co., 290 F. 2d 498 (6th 
Cir; LOGE) reu teet ele Ми нш ыа 
Ы. S. v. Associated Press, 52 F. Supp. 362, 
(SDN. Ys 71948) шшген —— 
Universal Oil Products v. Root, 328 U. S. 575, 
DSO; (19463 MP 
Vaughn v. Atkinson, 369 U. S. 527, 530 (1962) .... 





MISCELLANEOUS 


Annot., 150 A.L.R. 897, 899 et seq. (1944) ............ 
167 Annals of the American Academy of Political 
and Social Science 32, 48 (1933) ...................... 
1 Callaghan's Miehigan Pleading and Practice 
VOL gs 809 xs ee rette дыны ert ue ce toro 
53 Colum. L. Rev. 78 (1953) .......... 
12 Harv. L. Rev. 77, 147-50 (1958) .... 
тт Harv. L. Rev. 1185, 1138 (1964) ........................ 
Honigman & Hawkins, Michigan Court Rules An- 
notated xi (1962) 22222222222... 
44 Ill. L. Rev. 507, 509 (1949) . 
15 Minn. L. Rev. 619 (1921) 
6 Moore, Federal Practice, para. 54.77 (2) 
5 N.H. Bar J. 114, 129 (1963) ................... 
‘The New York Times, April 4, 1964 
39 N.Y.U.L. Rev. 383 (1964) 
19 Yale L. J. 699, 704 (1940)..................................... 
Yankwich, It’s Libel or Contempt if You Print It 
355-56 (1950) 










Page No. 


25 


17,90 


1 
No. 16,565 
IN THE 


UNITED STATES COURT 
OF APPEALS 


FOR THE SIXTH CIRCUIT 


Dax бмоот, 
Petitioner, 


vs. 


Ноховав,к Nozn P. Fox, United States 
District Judge for the Western District 
of Michigan, 


Respondent. 


BRIEF IN OPPOSITION TO PETITION FOR WRIT OF 
PROHIBITION 


STATEMENT OF PROCEEDINGS 


This brief in opposition to the Petition for Writ of Prohi- 
bition is respectfully submitted by the Defendants in Civil 
Actions No. 4708 and 4709 now pending in the United States 
District Court for the Western District of Michigan, the 
League of Women Voters of the Grand Traverse Area of 
Michigan, Florabelle Grosvenor, Mary Force, Margot 
Power and Sara Hardy (herein called ‘‘Defendants’’), the 
real parties in interest in this case. 


This eause is before the Court on the petition of Dan 
Smoot (‘‘Plaintiff’’) for a writ of prohibition against the 
Honorable Noel P. Fox, Judge of the United States Dis- 
triet Court for the Western Distriet of Michigan. It is 
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the third such petition by Plaintiff arising out of two libel 
actions which Plaintiff filed against Defendants in the 
United States District Court for the Western District of 
Michigan on Mareh 21, 1964, seeking one million dollars 
in damages. The actions were based on Plaintiff’s allega- 
tions that Defendants’ published criticism of his publie 
utterances was defamatory of him. Defendants in their 
answer requested their attorneys’ fees as costs. 


As a result of Plaintiff's conduct during discovery, on 
August 28, 1964, Defendants moved to require of Plaintiff 
security for costs (including attorneys’ fees). The ques- 
tion whether a district judge has power to allow attorneys’ 
fees as costs in an action at law which is brought in bad 
faith, vexatiously, and for an oppressive purpose was 
briefed and argued. The District Court granted the mo- 
tion, and required Plaintiff to post a substantial bond, 
stating: 


«ТЕ the proofs show, as defendants’ counsel claimed 
at the hearing on the motion, that this suit was insti- 
tuted for a vexatious purpose and defendants have 
been inhibited from speaking out since the date of 
the filing of the complaint in this action, then de- 
fendants will not be put to the additional burden of 
going to a foreign state to collect this obligation." 


Implicit in the District Court's opinion was the proposition 
that if the suits are vexatious, then Defendants are en- 
titled to their attorneys’ fees. Explicit in the opinion was 
the proposition that the District Court would require the 
submission of proofs of the vexatious nature of the suits. 


Shortly before trial, Plaintiff moved that his actions be 
dismissed with prejudiee. After the District Court denied 
this motion, Plaintiff petitioned for and obtained an order 
from this Court directing the Distriet Court to dismiss the 
actions with prejudice, *'subjeet to the payment of all 
court costs by the Plaintiff." Smoot v. Fox, 340 F. 2d 301 
(1964). 


A petition for rehearing and clarification was filled in 
whieh it was pointed out that Judge Fox had previously 
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deeided that attorneys' fees were allowable in а proper 
ease. The petition continued: 


‘*Petitioner is aware that, before awarding attor- 
neys’ fees as costs, he must make the determination 
whether plaintiff did in fact bring these actions in bad 
faith, vexatiously, and for an oppressive purpose. 
However, such a factual determination, which would 
require the taking of proof, would be an ‘expensive 
luxury’ if this Court intended, when it said ‘subject to 
the payment of all court costs,’ to indicate that at- 
torneys’ fees could not be awarded. The inevitable 
expenditure of time and effort in making such a 
determination would then have heen contrary to the 
spirit of the Court's order." 


This Court denied the petition for rehearing, but stated 
that in using the term ‘‘court costs’? it had made no ruling 
on the question whether these were proper cases for the 
award of attorneys’ fees. 


On February 2, 1965, Defendants filed a Motion for Assess- 
ment of Costs in the District Court. Defendants alleged, 
and offered to prove, that Plaintiff’s actions were brought 
in bad faith, vexatiously, and for an oppressive purpose. 
They asked that Plaintiff be ordered to pay their attorneys’ 
fees. Thereafter Plaintiff filed a motion to dismiss Defend- 
ants’ motion for assessment of costs. 


Prior to the hearing date on April 19, 1965, Plaintiff 
again petitioned this Court for a writ of prohibition direct- 
ing the District Judge to allow no hearing on Defendants’ 
motion for costs insofar as claims made for the allowance 
of attorneys’ fees and miscellaneous costs in the prepara- 
tion for trial are concerned. On April 9, 1965, this Court 
entered an order in Cause No. 16,501 dismissing Plaintiff ’s 
petition for a writ of prohibition, stating, “Тһе District 
Court has jurisdiction to hear and determine both of the 
motions which were filed in these actions." (Emphasis 
added.) 


On April 19, 1965, Plaintiff’s motion to dismiss Defend- 
ants’ motion for assessment of costs was heard and denied 
by Distriet Judge Fox. Тһе opinion was coneurred in by 
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Chief Judge Kent and Senior Judge Starr. The hearing 
on Defendants’ motion for assessment of costs was set 
to commence on May 17, 1965. 


Plaintiff again petitioned this Court for a writ prohibit- 
ing the District Judge from holding a hearing for the pur- 
pose of fixing extraordinary eosts. On Мау 12, 1965, this 
Court entered an order requiring the respondent to show 
eause why the prayer of the Plaintiff's petition should not 


be granted. 
ARGUMENT 


I. 


AS A MATTER OF CONSTITUTIONAL LAW, A COURT 
MUST ASSESS COUNSEL FEES AS COSTS AGAINST 
ONE WHO BRINGS A LIBEL ACTION IN BAD FAITH, 
VEXATIOUSLY, AND FOR AN OPPRESSIVE PUR- 


POSE. 


This ease is controlled by New York Times Co. v. Sul- 
livan, 316 U. S: 254 (1964). Unless the federal courts may 
award Defendants as costs the counsel fees and other ex- 
penses ineurred in defending a baseless libel action filed by 
Plaintiff in bad faith and for oppressive purposes, **would- 
be critics’? of Plaintiff and others of his ilk would be 
‘deterred from voicing their criticism, even though it is 
believed to be true and even though it is in fact true, be- 
eause of doubt whether it ean be proved in court or fear 
of the expense of having to do so.” Id. at 279. If, as Plain- 
tiff would have us believe, the courts are powerless to tax 
the costs of defense in any case, no matter how groundless 
or vexatious the action, then the machinery of the courts 
is a potent and frightening weapon in the hands of those 
who would intimidate and silence the voices that disagree 
with them. Such an intrusion on the ‘‘exercise of precious 
First Amendments rights” (Lamont v. Postmaster General, 
33 U.S.L. Week 4489, 4491 (May 24, 1965) (concurring 
opinion)), eannot, and will not, be permitted. 


By bringing baseless libel actions in which his carefully 
worded and sworn complaints alleged malice (Complaints, 
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Ко. 4708, para. 8; No. 4709, para. 7), Plaintiff raised a 
factual issue which gave Defendants no choice but to incur 
heavy expenses in preparing a defense. Their alternative 
was to risk a million dollar judgment. The fear of such a 
damage award “may be markedly more inhibiting than the 
fear of prosecution under a criminal statute," yet '*ordi- 
nary erininal.law safeguards such as the requirements of 
indictment and of proof beyond a reasonable doubt * * * 
are not available to the defendant in a civil action." New 
York Times Co. v. Sullivan, supra at 977. Thus, at the 
very minimum, adequate protection of the First Amend- 
ment freedom of expression requires that harassed defend- 
ants have some meaningful recourse against those who 
would intimidate them by means of groundless and vexa- 
tious libel actions. 


А. Тһе Bringing of а Libel Suit in Bad Faith and for 
an Oppressive Purpose Deprives the Defendant of 
His Constitutional Right to Freedom of Expression 
Unless the Court Awards Counsel Fees as Costs. 


Тһе baseless libel action is peculiarly well suited to serve 
the purpose of those who wish to intimidate a defendant 
by forcing him to ineur the expense of retaining counsel and 
preparing a defense. If he wishes, the party bringing a 
libel action merely has to show the fact of publication and 
rest his ease. The burden of proof is then shifted to the 
defendant, and unless һе сап show truth, or privilege, or 
some other defense, judgment will follow for the plaintiff. 
Judge Yankwich, a perceptive analyst of the law of defama- 
tion, has articulately expressed this unique character of the 
libel aetion: 

* By reason of the fictions which enshroud the law of 
libel, the plaintiff in any action for libel is in a more 
advantageous position than the plaintiff in any other 
civil action. 

“Tn every other branch of the law, the plaintiff is 


required not only to allege but also to prove the essen- 
tial facts which go to constitute his cause of action. 


** Not so in libel. 
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“Once the plaintiff has proved the publication of a 
charge which is libelous per se, he has a prima facie 


ж ж * ) 


case ^ 


“Damages are assumed as the consequences of the 
fietions of malice and falsity. 


“бо that, instead of the plaintiff being required to 
prove his good reputation, the defendant, if he grounds 
his defense upon an attack on plaintiff’s reputation 
— must. prove the plaintiff's bad reputation. 


“Again, while the plaintiff's right of action in libel 
is based upon the falsity of the accusations made 
against him, he is not required to prove such falsity. 
The defendant must prove their truth. The same is 
true of the plea of privilege. 


“This anomaly makes the task of him who defends 
an action for libel an arduous опе.” — Yankwich, It’s 
Libel or Contempt if You Print It 355-56 (1950). 


Thus, for the cost of the filing fee, a plaintiff in a libel 
action can impose heavy expense on his opponent. The 
defendant cannot, especially if his defense is truth, rely 
ав he would in other cases on his opponent's inability to 
prove a case. Even if every indication is that the plaintiff 
intends to dismiss prior to trial, the defendant cannot 
afford to take the risk but must make full and complete 
preparation. 


These characteristics, which make libel actions particu- 
larly susceptible to use as extra-legal instruments of harass- 
ment, intimidation, and publieity have not gone unnoticed. 
In his eoneurring opinion in New York Тїтєз Co. w. 
Sullivan, supra at 295, Mr. Justice Blaek points out that: 


жж * this technique for harassing and punishing a 
free press — now that it has been shown to be pos- 
sible — is by no means limited to cases with racial 
overtones; i£ ean be used in other fields where public 
feelings шау make local as well as out-of-state news- 
papers easy prey for libel verdiet seekers." 
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In this respect it is signifieant that at least 17 libel actions, 
seeking total damages in excess of 288 million dollars and 
brought by publie officials in three southern states against 
newspapers, magazines and a television network, were 
pending in state and federal courts in April 1964. The 
New York Times, April 4, 1964, p. 19. 


Although most libel actions may he brought in good faith 
and on firm legal grounds, the baseless libel actions which 
do inhibit First Amendment rights cannot be dismissed as 
only minor aberrations in our legal system. Mr. Justice 
Brennan stated it succinctly in the recent ease of Lamont 
v. Postmaster General, supra at 4491: 


‘In any event, we cannot sustain an intrusion on 
First Amendment rights on the ground that the in- 
trusion is only a minor one. Ав the Court said in 
Boyd v. United States. 116 U.S. 616, 635: 


‘It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate 
and unconstitutional practices get their first foot- 
ing in that way, namely, by silent approaches and 
slight deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule 
that constitutional provisions for the security of 
persons and property should be liberally con- 
strued. A close and literal construction deprives 
them of half their efficacy, and leads to gradual 
depreciation of the right, as if it consisted more in 
sound than in substance. It is the duty of courts to 
be watchful for the constitutional rights of the 
citizen, and against any stealthy encroachments 
thereon.’ ’’? (concurring opinion). 


If this Plaintiff cannot be required to reimburse these 
Defendants for the heavy expense he has wrongfully im- 
posed on them, the effects will be widespread and danger- 
ous. All, and especially those of little means, who would 
criticize Plaintiff, or others like him, will hesitate to voice 
their criticism. The ease with which they will have seen 
the courts used to penalize Defendants for their boldness 
in presuming to speak freely on public questions will 
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effectively still the ‘‘multitude of tongues.” U. S. v. 
Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943) (L. 
Hand, J.), aff'd, 826 U.S. 1 (1945). The “ргігей American 
privilege to speak one's mind’? (Bridges v. California, 314 
U.S. 252, 270 (1941) ) will have become a privilege restricted 
to the wealthy American — the only American who can 
afford the costs of defending vexatious actions. 


B. One Who Uses the Courts to Deprive Another of 
Constitutional Rights Will be Assessed for the Fees 
and Expenses Incurred by That Other. 


The obvious answer is that the courts must have the 
power to tax the costs of defense against one who uses a 
vexatious lawsuit to deprive another of a constitutional 
right. Not only must the courts have this power, originat- 
ing in the United States Constitution, but it must be freely 
exercised in appropriate circumstances. 


The existence of such a rule of law is not without prece- 
dent. In the case of Bell v. School Board of Powhatan 
County, 821 F. 2d 494 (4th Cir. 1963). defendant school 
board, in the face of recent and controlling Supreme Court 
opinions, followed a plan of obstruction and delay which 
forced the parents of Negro children into the courts to en- 
foree their rights. The District Judge did not charge de- 
fendant with plaintiff's counsel fees. Reversing, the Fourth 
Cireuit Court of Appeals said: 


“The general rule is that the award of counsel fees 
lies within the sound discretion of the trial court but, 
like other exercises of judicial diseretion, it is subject 
to review, The matter must be judged in the perspec- 
tive of all the surrounding circumstances. * * * Here 
we must take into account the long continued pattern 
of evasion and obstruction which included not only 
the defendants’ unyielding refusal to take any initia- 
tive, thus casting a heavy burden on the children and 
their parents, but their interposing a variety of admin- 
istrative obstacles to thwart the valid wishes of the 
plaintiffs for a desegregated education. To put it 
plainly, such tactics would in any other context be 
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instantly recognized as discreditable. The equitable 
remedy would be far from complete, and justice would 
not be attained, if reasonable counsel fees were not 
awarded in a ease so extreme." Id. at 500. 


In the present ease, as in the Bell case, one party (the 
Plaintiff), acting vexatiously and in bad faith, has placed 
upon the others (the Defendants) such a heavy burden of 
litigation that, unless they can be reimbursed, they will be 
forced to avoid such litigation and thereby lose constitu- 
tionally protected rights. 


Indeed, the logic and sense of the New York Times case 
requires this result. In that case the substantive law of 
libel was used in an attempt to curtail freedom of the 
press. Here the procedural aspects of libel are brought 
into play in a similar attempt. But the law of costs, like 
the substantive law of libel, “сап claim no talismanic im- 
munity from constitutional limitations." New York Times 
Co. v. Sullivan, supra at 269. The Court expressed the 
stifling effect of the libel suit and referred specifically to 
the expense incurred by a defendant: 


‘* Allowance of the defense of truth, with the burden 
of proving it on the defendant, does not mean that only 
false speech will be deterred. Even courts accepting 
this defense as an adequate safeguard have recognized 
the difficulties of adducing legal proofs that the alleged 
libel was true in all its factual particulars. See, e.g., 
Post Publishing Co. v. Hallam, 59 F. 530, 540 (C.A. 
6th Cir. 1893); see also Noel, Defamation of Public 
Officers and Candidates, 49 Col. L. Rev. 875, 892 (1949). 
Under such a rule, would-be critics of official conduct 
may be deterred from voicing their criticism, even 
though it is believed to be true and even though it is in 
fact true, because of doubt whether it can be proved 
in court or fear of the expense of having to do so. 
They tend to make only statements which ‘steer far 
wider of the unlawful zone.’ Speiser v. Randall, 
supra, 357 U.S., at 526.” Id. at 279. 


And, as pointed out by the court, that the Defendants 
wil ultimately “уіп” is somewhat beside the point. 
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Whether or not they сап survive а succession of libel suits, 
"the pall of fear and timidity imposed upon those who 
would give voice to publie eritieism is an atmosphere in 
which the First Amendment freedoms cannot survive.’’ 
Id. at 278. 


Nor can Plaintiff restrict the broadly stated principles 
of the New York Times case to cases where public officials 
are involved. In the case of Pauling v. News Syndicate 
Co., 335 F. 2d 659 (2d Cir. 1964) (Friendly, J.), the court 
said: 


* We realize that the sole point actually determined 
by the decision was that the First Amendment requires 
а state to recognize a ‘privilege for criticism of official 
conduct,’ * * * extending to misstatements of fact, 
this being regarded as in some way the reciprocal of 
the privilege of federal offieials against liability for 
defamatory statements ‘within the outer perimeter’ of 
their duties. " * * Although the publie official is the 
strongest case for the constitutional compulsion of 
such a privilege, it is questionable whether in princi- 
ple the decision ean be so limited. А candidate for 
publie office would seem an inevitable candidate for 
extension; if a newspaper cannot constitutionally be 
held for defamation when it states without malice, 
but cannot prove, that an incumbent seeking re-election 
has accepted a bribe, it seems hard to justify holding 
it liable for further stating that the bribe was offered 
by his opponent. Once that extension was made, the 
participant in publie debate on an issue of grave public 
concern would be next in line; * * *." Id. at 671. 


Other cases have viewed the New York Times rationale 
equally broadly. See Application of Levine, 97 Ariz. 88, 
391 P. 2d 205 (1965) (en bane); State v. Browne, 86 NJ. 
Super. 217, 206 A. 2d 591 (1965); Gilberg v. Goffi, 251 
N.Y.S 2d 828 (App. Div. 1964). 


This case must be considered ‘against the background 
of a profound national commitment to the principle that de- 
bate on public issues should be uninhibited, robust, and 
wide-open.” New York Times Co. v. Sullivan, supra at 
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270. The simple essence of this case is that unless Defend- 
ants can be awarded their expenses as costs, Plaintiff will 
be able to use the courts to deprive them of their constitu- 
tional rights. Defendants urge that such perversion of 
judicial machinery eannot be all 


II. 


AS A MATTER OF FEDERAL COURTS LAW, COUN- 
SEL FEES MAY BE ALLOWED AS COSTS IN A SUIT 
FOUND TO HAVE BEEN BROUGHT IN BAD FAITH, 
VEXATIOUSLY, AND FOR AN OPPRESSIVE PUR- 
POSE. 


А. The Power to Allow Counsel Fees as Costs in Vex- 
atious Actions May be Exercised in Actions at Law 


As Well As Suits in Equity. 


The United States Supreme Court has recently reaffirmed 
its adherence to the rule that the ‘‘allowance of counsel fees 
and other expenses entailed by litigation, but not included 
in the ordinary taxable costs regulated by statute, is ‘part 
of the historie equity jurisdiction of the Federal courts.’ ’”’ 
Vaughan v. Atkinson, 369 U.S. 527, 530 (1962), quoting 
Sprague v. Ticonic National Bank, 302 U.S. 161, 164 
(1939). This power to allow counsel fees as extraordinary 
costs is broad and flexible, to be exercised whenever called 
for by ‘‘dominating reasons of justice." Universal Oil 
Products v. Root, 398 U.S. 575, 580 (1946). And dominat- 
ing reasons of justice do call for the allowance of counsel 
fees as costs whenever, as in the case at hand, a suit is 
shown to be ''false, unjust, vexatious, unwarranted, or 
oppressive.” Guardian Trust Co. v. Kansas City So. Ry., 
28 F. 2d 233, 241 (Sth Cir. 1928), rev'd on other grounds, 
281 U.S. 1 (1920). Decisions of this Circuit follow these 
principles. Cleveland. v. Second National Bank & Trusi 
Co., 149 F. 2d 466 (6th Cir. 1945), cert. denied, 326 U.S. 
775 (1945) ; Swan Carburetor Co. v. Chrysler Corp., 149 F. 
2d 476 (6th Cir. 1945). 


Plaintiff has not sought to challenge such a well-settled 
principle of law. Instead, conceding that a district court 


— —— — — — — — — — — meme — — о С 
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may allow eounsel fees as eosts in an appropriate case, he 
contends that this power is limited to cases of ‘‘equitable 
cognizance” and cannot be exercised ‘against an unsue- 
cessful plaintiff in an action at law for damages.’’ Plain- 
tiff’s Brief, p. 11. His reasoning is that since Defendants 
have not produced a reported decision allowing counsel fees 
as costs in an action at law, therefore the courts are power- 
less to allow counsel fees as costs in actions at law. That 
his conclusion does not follow from his premise is patently 
obvious. 

Defendants submit that neither history nor logic support 
the distinction urged by Plaintiff. Defendants further sub- 
mit that in any event the merger of law and equity in fed- 
eral practice vested federal district courts with the power 
to allow counsel fees as costs in all civil actions when the 
suit is shown to be vexatious. 


l. History does not support the distinction urged 
by Plaintiff. 


The prineiple of awarding counsel fees as costs when 
a suit has been brought in bad faith and vexatiously is one 
of considerable antiquity. Its roots have been traced to 
the law of ancient Athens. ''Distribution of Legal Expense 
Among Litigants," 49 Yale L. J. 699, 704 (1940). It has 
appeared in legal systems other than the Anglo-American: 


“Although many procedural penalties were em- 
ployed in the earliest German and French procedures, 
the best medieval example of the survival of the 
Roman law poliey that judges should have discretion- 
агу power to award eosts as a penalty is the Thirteenth 
Century Spanish Code Las Siete Partidas, which de- 
clared that costs might be awarded as a punishment for 
bad faith in prosecuting or defending an action. The 
procedural aspects of Las Siete Partidas are thought 
to have been borrowed from the canonists, who were 
influenced by the Roman system, and this may be the 
link between the costs power given in the Spanish Code 
and the analagous discretionary power claimed by the 
English Chancellors who were usually clerics during 
the formative era. The Code declared that those who 
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instituted any suit ‘actuated by malice and knowing 
they have no right to the property which they claimed’ 
should ‘pay the costs ineurred by the other party by 
reason of the suit.’ But ‘when the judge thinks that 
the defeated party was actuated by any just motive in 
bringing the suit or in making the defense, he has no 
reason to order him to pay the costs.’ This procedure 
was used in the civil law of Spain and is incorporated 
in the codes of civil procedure of most of the Latin 
American Republics and Puerto Rico.” Id. at 705. 


And in Germanic tribal law, the precursor of Anglo-Saxon 
law, a ‘‘party-fine’’ was assessed against one who brought 
a suit in bad faith. ‘‘Deterring Unjustifiable Litigation by 
Imposing Substantial Costs,” 44 Ill. L. Rev. 507, 509 (1949). 


More importantly for present purposes, however, the 
common law early adopted an even broader rule: 


‘According to Pollock and Maitland it is probable 
that before the time of Edward I, in many actions for 
damages, ‘a successful plaintiff might often under the 
name of ‘‘damages’’ obtain a compensation which 
would cover the costs of litigation as well as all other 
harm that he had sustained.’ This rule allowing 
plaintiff his ‘costs’ was brought in 1275 by the Statute 
of Gloucester to cover also actions for the recovery 
of land, then an all-important type of litigation. A 
series of statutes, beginning in the reign of Henry 
VIII and ending in that of Anne, extended finally the 
same advantage to successful defendants. Thus, in 
the common law courts, the rule became established in 
England long before the American Revolution that 
except in some cases where the plaintiff recovers only 
trivial damages, the party who wins a law suit is en- 
titled to recover from the losing adversary the ‘costs’ 
of the litigation." McCormick, ‘‘Counsel Fees and 
Other Expenses of Litigation as an Element of Dam- 
ages," 15 Minn. L. Rev. 619 (1931). 


Early American legislatures, hostile to the attorney, gen- 
erally altered this aspect of the common law by statute. 
But апу statutory restriction is in derogation of the com- 
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mon law. And no federal statute has specifically excluded 
the award of counsel fees as costs in actions at law. 


However, regardless of the strong argument that can be 
made for it (see Abbey, ** Taxation of Costs in New Hamp- 
shire,” 5 N. Н. Bar J. 114, 129 (1963)), Defendants do not 
suggest the adoption of the common-law practice of allow- 
iug substantial eosts to the prevailing party in every action. 
This would be contrary to long-standing American tradi- 
tion. Defendants do urge, however, that the common-law 
rule is not preeluded by local tradition in cases where a suit 
has been brought in bad faith and vexatiously. Indeed, the 
widespread appearance of such a rule in other legal systems 
indicates that the power to penalize one who, by bringing an 
unfounded suit, perverts the processes of the court, is in- 
herent in the concept of a judicial institution. See Dayton, 
“Costs, Fees, and Expenses in Litigation," 167 Annals of 
the American Academy of Political and Social Science 32, 
48 (1933) ; ‘‘Use of Taxable Costs to Regulate the Conduct 
of Litigants," 53 Colum. L. Rev. 78 (1952). 


Defendants submit that the power to allow counsel fees 
as eosts in vexatious suits is consistent with the history of 
the common law and is indicated by the history of the ju- 
dieial process. No federal statute limits this power to suits 
in equity, and the passage quoted from Professor Me- 
Cormiek's article indieates it was not so limited in English 
legal history. 


2. Logic does not support the distinction urged by 
Plaintiff. 


Even assuming that the power to allow counsel fees as 
costs in vexatious suits was originally limited to courts 
of equity, there can be no reason for so limiting it now. 
The genius of recent American legal growth has been the 
vietory of substanee over form. And there is no sub- 
stantial reason why a vexatious plaintiff should be dif- 
ferently treated if he brings his suit at law than if he 
brings it asking equitable relief. 
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The purpose of allowing counsel fees as costs in vex- 
atious suits is two-fold. First, and foremost, it is to pre- 
vent the courts from being used as instruments of oppres- 
sion. Second, it is to compensate the party wrongfully 
brought into court. Surely both these purposes are as 
pressing when the action has asked for money damages 
as when it has sought injunctive relief. To hold otherwise 
would be to tell the vexatious plaintiff that he may bring 
his unfounded action, but that he must be careful not to 
pray for equitable relief. Не must not seek specific per- 
formance of a fictitious contract, but instead damages for 
а fictitious brench. If he falsely alleges a nuisance, he 
must be careful not to ask that it be enjoined. To limit the 
power as Plaintiff suggests would lead one to believe that 
the bringing of а vexatious and unfounded suit is not near- 
ly so bad a thing as the bringing of such a suit and pray- 
ing for equitable relief. 


If it is argued that the power is restricted to suits in 
equity hecause only the more flexible procedures of equity 
таКе its exercise feasible, the answer is clear. Today, in 
the federal courts, procedures in law and equity are one 
and the same, And the merger of law and equity has not 
eliminated the power. See Vaughan v. Atkinson, 369 U. 
S. 527 (1962). 


Defendants submit that the limitation urged by Plain- 
tiff has no support in logie. In Universal Oil Products v. 
Root, 398 U. S. 575 (1946), the Supreme Court said: 


** No doubt, if the eourt finds after à proper hearing 
that fraud has been practiced upon it, or that the 
very temple of justice has been defiled, the entire 
eosts of the proceedings could justly be assessed 
against the guilty parties. Such is precisely a situa- 
tion where for ‘dominating reasons of justice’ a court 
may assess counsel fees as part of the taxable costs.’’ 
Id. at 580. 


To use the language of the Court, it is the ‘temple of 
justice" that must be protected, not merely the ''temple 
of justice’’ when sitting to hear equitable causes. 
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3. The merger of law and equity in federal prac- 
tice vested in federal courts the power to allow 
counsel fees as costs in all civil actions brought 
in bad faith. 


Sinee 1938, there has been one form of action in federal 
courts. All suits, whether formerly at law or in equity, 
are governed by the Federal Rules of Civil Procedure. The 
effect of the merger was discussed by the Court of Ap- 
peals for the District of Columbia Circuit in the case of 
Groome v. Steward, 142 Ғ, 2d 156 (D.C. Cir. 1944): 


**Only in cases where a timely demand for a jury 
has beeu made and refused does the distinction be- 
tween law and equity have any procedural relevance. 
In all other eases, the court must give the relief to 
whieh the parties are entitled on the facts, applying 
the rules of both law and equity as a single body of 
principles and precedents.” Id. at 756. 


Thus the equitable power to allow counsel fees as costs 
against one bringing a suit in bad faith, vexatiously, and 
for an oppressive purpose, may be exercised in all civil 
actions. 


(a) Rule 54(d) vests this power in all civil 
actions. 


Rule 54(d) of the Federal Rules of Civil Procedure vests 
in federal district courts the power to allow costs. It pro- 
vides: 


“Except when express provision therefor is made 
either in a statute of the United States or in these 
rules, costs shall be allowed as of course to the 
prevailing party unless the court otherwise directs 


* ж ж уу 


The Rule makes no distinction between actions at law and 
suits in equity, and it has been suggested that under it the 
power to award counsel fees as costs is available in all 
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actions. 6 Moore, Federal Practice, para. 54.77(2); Note, 
тт Harv. L. Rev. 1135, 1138 (1964). 


The cases support the abolition of any distinction be- 
tween actions at law and suits in equity as to the court's 
discretion in the award of costs. Iu Harris v. Twentieth 
Century-Fox Film Corp. 189 F. 2d 571 (2d Cir. 1943) 
(Frank, Swan, and L. Hand, JJ.), the court says of Rule 
54(d): ''That Rule appears to have adopted for all suits 
covered by it, the previous Federal practice in equity, ac- 
cording to which the trial court had wide discretion in fix- 
ing costs * * *." Id. at 572 n.1. 


In Euler v. Waller, 295 F. 2d 765 (10th Cir. 1961), the 
court, in a personal injury action, did not allow certain 
items of extraordinary eosts. But the court recognized 
and stated the rule to be that: “Гог compelling reasons 
of justice in exceptional cases allowance may be made of 
items of cost not authorized by the statutes.” Id. at 766. 
Again in Prashker v. Beech Aircraft Corp., 24 F.R.D. 305 
(D. Del. 1959), an action for wrongful death, the court re- 
fused to allow as eosts to the successful defendant the 
eost of preparation of certain models. The court stated the 
rule to be: 


‘Originally and before 1853, there being no federal 
provision as to the items of costs, the usage of the 
federal eourts was to follow the rule as established 
by the respective state eourts. Prior to the Rules of 
Civil Procedure, the discretionary power of the courts 
as to costs was more precisely and effectively set out 
in equity cases than in suits at law. So in equity cases, 
and especially patent enses, the instances are numer- 
ous where costs not mentioned in the statute have 
been allowed. Even in civil cases at law costs not 
embraced within the statute have been allowed when 
the services were rendered pursuant to some order of 
the court. 


“Тһе Rules of Civil Procedure being applicable to 
АП civil actions, it is generally held that there is now 
no distinction between equitable or legal considera- 
tions as to the discretion of the court as to costs. 
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“Indeed, it has been held that the discretionary 
power of the courts as to costs under Rule 54(d) 
changed the pre-existing rule that at law costs in the 
entirety necessarily followed the judgment as set out 
in the Peterson ease, supra, and allowed the costs to 
be divided. 


‘(In Sprague v. Тісопіс Nat. Bank, 307 U. S. 161, 
167, 59 S. Ct. 777, 780, 83 L. Ed. 1184 (an equity 
case) the court approved an allowance beyond the 
regular taxable costs but stated: 


‘In any event such allowances are appropriate 
only in exceptional cases and for dominating 
reasons of justice.’ 


“Certain cases have indicated a view that the ex- 
ceptional cireumstanees which justify additional al- 
lowanees not authorized by statute are such as exist 
in cases of ‘fraud, oppression, or bad faith,’ cases of 
fiduciary relationship or those in which the prevail- 
ing party has helped to create the fund upon which 
the costs are charged.” Id. at 311-12. 


^ ож ^ 


“Таш of the opinion that the Statute (28 U.S.C. 
$1920) furnishes the prima facie list of what costs 
may or should be allowed and that other costs are 
allowable ‘only in exceptional cases and for dominat- 
ing reasons of justice’. (307 U.S. 161, 59 S. Ct. 780.) " 
Id. at 312. 


Angoff v. Goldfine, 270 F. 2d 185 (1st Cir. 1959), was 
a shareholder's derivative action. The court awarded 
counsel fees to the successful plaintiff, saying: 


“The facts essential for Federal jurisdiction over 
the main cause of action based on the diversity of the 
citizenship of the parties thereto and the amount 
in controversy between them, Title 28 U.S.C. $1332(a) 
(1), are clear and not in dispute. And, although we 
have found no case discussing the point, we think it 
clear that jurisdiction over the main cause of action 
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necessarily carries with it jurisdiction, in the exer- 
cise of the ‘historic equity jurisdiction of the federal 
courts,’ Sprague v. Ticonic Nat. Bank, 1939, 307 U. 
S. 161, 164 * * * to award fees and expenses in ap- 
propriate situations to counsel for a successful plain- 
tiff.” Id. at 186. 


And see Deering, Milliken & Co. v. Temp-Resisto Corp., 
169 F. Supp. 453 (S.D.N.Y. 1959), rev’d on other grounds, 
274 F. 2d 626 (2d Cir. 1960), where the court said: ‘‘This 
Court has discretion in awarding costs which courts of 
equity possessed before the enactment of the Federal 
Rules." Id. at 455. 


Finally, in the case of Farrar v. Farrar, 106 F. Supp. 
238 (W.D. Ark. 1952), an action at law for the recovery 
of securities, the court was confronted with the question 
not of allowing extraordinary items of costs, but of pos- 
sibly disallowing certain ordinary costs. The court noted 
that historically courts of law had no discretion in award- 
ing costs, but that courts of equity did have discretion to 
deny costs when equity and fairness so required. The 
court said: 


‘‘Thus the form of action brought by the plaintiff 
is immaterial and the question before the court must 
be resolved under the provisions of Rule 54(d), and 
before the court can direct that the plaintiff should 
not recover her entire costs, the facts must be such 
as to convince the court that in equity and fairness 
the plaintiff should be denied her costs or they 
should be apportioned.” Id. at 242. 


If for dominating reasons of justice a court may deny a 
party traditional costs in an action at law, as formerly at 
equity, surely for similar compelling reasons of justice 
a court may allow extraordinary costs, as formerly at 
equity. 


To sum up this portion of the argument, then, Defend- 
ants submit that the following propositions are unchal- 
lengeable: The power of a district court to allow costs 
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flows from Rule 34(d). Rule 54(4) makes no distinction be- 
tween aetions at law and suits in equity. The eases have 
held that under Rule 54(4) the federal distriet courts 
have the same discretion as to the award of costs as there- 
tofore exereised by courts of equity. And Defendants sub- 
mit, to use the words of Judge Moore, that ''equitable 
growth warrants an exercise of the power?! to allow coun- 
sel fees as extraordinary costs “іп all civil aetions."' 6 
Moore, Federal Practice, §54.77(2), at 1854. 


(b) Rule 41(а) (2) vests this power in all civil 


actions. 


Rule 41(a)(2) of the Federal Rules of Civil Procedure 
provides as follows: 


“Except as provided in paragraph (1) of this sub- 
division of this rule, an action shall not be dismissed 
at the plaintiff's instance save upon order of the 
court and upon such terms and conditions as the 
court deems proper."' 


This Rule affords a second and distinet ground upon which 
the court may allow attorneys’ fees as costs, for it is well- 
settled that such an allowance may be imposed as a con- 
dition to dismissal. 

Again, Plaintiff concedes this point, but urges that terms 
and conditions may be imposed only in case of a dismissal 
without prejudice. The Rule suggests no such limitation. 
But once again Plaintiff points out the paucity of reported 
decisions setting terms for a dismissal with prejudice, and 
argues that the lack of case authority implies the non- 
existence of power. Once again the illogic of this ‘‘reason- 
ing’’ is apparent. 


A dismissal with prejudice in such a case as this gives 
Plaintiff all he ever intended to get, unless the cost of de- 
fense can be assessed against him. He will have imposed 
on Defendants a crushing burden of defense, at little 
cost to himself. Defendants’ ‘‘victory’’ will have cost them 
dearly. 
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In such a ease, surely it is within the power of the court, 
under the broad language of Rule 41, to inquire whether the 
suit was brought groundlessly and vexatiously, and, upon 
so finding, to tax counsel fees to the Plaintiff as a condi- 
tion of the dismissal. There is authority for the exercise 
of this power. In the case of Krasnow v. Sacks & Perry, 
Inc. 58 F. Supp. 828 (S.D.N.Y. 1945), a patent case, 
plaintiff dismissed with prejudiee. The court allowed de- 
fendant his counsel fees, on the ground that the plaintiff 
brought the action knowing it to be ‘‘unjustified.” 


Thus, independently of and alternatively to Rule 54(d), 
Rule 41(a) permits the district judge to allow counsel fees 
as costs whenever the court ‘‘deems proper." In such a 
case as this, the allowance is clearly proper. 


B. State Law Cannot Curtail the Award of Extra- 
ordinary Costs by a Federal District Court. 


l. The doctrines of Erie R.R. v. Tompkins and 
Guaranty Trust Co. v. York are not applicable, 
since the award of costs is governed by the Fed- 
eral Rules of Civil Procedure. 


The United States Supreme Court recently has announced 
a principle under which it is clear that state law does 
not affect the discretionary power of a federal court to 
award counsel fees as costs in extraordinary cases pur- 
suant to Rule 54(d) of the Federal Rules of Civil Pro- 
cedure. Hanna v. Plumer, 85 S. Ct. 1136 (April 26, 1965). 
Although Michigan courts also have this discretionary 
power, Michigan law is inapplicable. Neither Erie R. R. 
v. Tompkins, 304 U. S. 64 (1938), and Guaranty Trust Co. 
v. York, 326 U. S. 99 (1945), nor any of their progeny may 
be invoked to void the discretion of a District Judge to 
award extraordinary costs under Rule 54(d). 


In Hanna, a diversity case, plaintiff had effected service 
of process in compliance with Federal Rule 4(d)(1), but 
not with the applicable Massachusetts statute. The Dis- 
trict Court, citing Ragan v. Merchants Transfer Co., 337 
U. S. 530 (1949), and Guaranty Trust Co. v. York, supra, 
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held that the adequacy of service was controlled by the 
state statute and not by federal procedure, and granted 
the defendant's motion for summary judgment. The Court 
of Appeals for the First Circuit affirmed, concluding that a 
"substantive rather than procedural matter" was in- 
volved. 831 Ғ.24 157, 159 (1964). “Весапве of the threat 
to the goal of uniformity of federal procedure"! (S5 S. Ct. 
at 1139) posed by the lower court decision, the Supreme 
Court reversed in an S to 1 decision. 


The Supreme Court held that the Erie doctrine is not 
the appropriate test of the applicability of a Federal Rule 
of Civil Procedure, 85 S. Ct. at 1143. 


“When a situation is covered by one of the Federal 
Rules, the question facing the court is a far ery from 
the typical, relatively unguided Erie choice: the court 
has been instructed to apply the Federal Rule, and 
can refuse to do so only if the Advisory Committee, 
this Court, and Congress erred in their prima facie 
judgment that the Rule in question transgresses 
neither the terms of the Enabling Act nor constitu- 
tional restrictions. 


*:** * For the constitutional provision for a fed- 
eral court system (augmented by the Necessary and 
Proper Clause) carries with it congressional power to 
make rules governing the practice and pleading in 
those courts, which in turn includes a power to regu- 
late matters which, though falling within the un- 
certain area hetween substance and procedure, are 
rationally capable of classification as either. Cf. M’- 
Cullough v. Maryland, 4 Wheat. 316, 421. Neither 
York nor the cases following it ever suggested that 
the rule there laid down for coping with situations 
where no Federal Rule applies is coextensive with 
the limitation on Congress to which Erie had ad- 
verted * " *. 


“Erie and its offspring cast no doubt on the long- 
recognized power of Congress to prescribe house- 
keeping rules for federal courts even though some 


28 


of those rules will inevitably differ from comparable 
state rules.” 85 S. Ct. at 1144-45. (Emphasis added.) 


Thus the Supreme Court teaches us that in a situation 
covered by one of the Federal Rules of Civil Procedure, 
the Federal Rule is not to be supplanted by state law, even 
though it would lead to a different “outcome” from that 
prescribed by state law. The discretionary power of a 
federal district judge under Rule 54(d) to tax extra- 
ordinary costs cannot be curtailed by state law; to hold 
otherwise ‘‘would be to disembowel either the Constitu- 
tion’s grant of power over federal procedure or Congress’ 
attempt to exercise that power іп the Enabling Act." Id. 
at 1145. 


2. Even if the Erie rule did apply, the award of 
counsel fees as costs in vexatious suits would be 
controlled by federal courts law. 


Assuming for purposes of argument that the Federal 
Rules do not cover the discretionary award of extraordinary 
eosts, applieation of the Erie doctrine still would not re- 
quire the District Court to follow Michigan law. Federal 
courts possess broad inherent powers in addition to the 
express powers conferred by the Federal Rules of Civil 
Procedure, particularly in the area of the regulation of 
court proceedings. In Hanna v. Plumer, supra at 1145, 
the Supreme Court quoted with approval from the opinion 
of Judge Wisdom in Lumberman’s Mutual Casualty Co. v. 
Wright, 322 F. 24 759, 764 (Sth Cir. 1963): 


“Опе of the shaping purposes of the Federal Rules 
is to bring about uniformity in the federal courts by 
getting away from local rules. This is especially true 
of matters which relate to the administration of legal 
proceedings, an area in which federal courts have 
traditionally exerted strong inherent power, completely 
aside from the powers Congress expressly conferred 
in the Rules. The purpose of the Erie doctrine, even 
as extended in York and Ragan, was never to bottle up 
federal courts with *outeome-determinative' and ‘in- 
tegral-relations’ stoppers—when there are ‘affirmative 
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countervailing (federal) considerations’ and when 
there is a Congressional mandate (the Rules) sup- 
ported by constitutional authority. (Emphasis 
added.) 


The Erie rule as extended in Guaranty Trust cannot be 
applied without reference to Byrd v. Blue Ridge Rural 
Elec. Coop.. 856 U.S, 525 (1958), and Hanna. In Erie it was 
decided that the federal courts in diversity cases must re- 
spect the definition of state-created rights and obligations 
by the state courts. “Тһе broad command of Erie was 
therefore identical to that of the Enabling Act: federal 
courts are to apply state substantive law and federal pro- 
cedural law." Hanna v. Plumer, supra at 1141. But ‘‘as 
subsequent cases sharpened the distinction between sub- 
stance and procedure, the line of cases following Erie 
diverged markedly from the line construing the Enabling 
Act" (ibid.). evineing 
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* a broader policy to the effect that the federal 
courts should conform as near as may be — in the 
absence of other considerations — to state rules even 
of form and mode where the state rules may bear sub- 
stantially on the question whether the litigation would 
come out one way in the federal court and another way 
in the state court if the federal court failed to apply 
a partieular local rule. E.g. Guaranty Trust Co. of 
New York v. York, * * * Bernhardt v. Polygraphie Co. 
44%, Byrd v. Blue Ridge Rural Elec. Coop., supra 
at 536-87. (Emphasis added.) 


In Byrd the Supreme Court emphasized that the ‘‘outeome- 
deterinination'' analysis of Guaranty Trust was not the 
only test to be applied: attention also must be given to 
“affirmative countervailing considerations * * *. The fed- 
eral system is an independent system for administering 
justice to litigants who properly invoke its jurisdiction.” 
Id. at 587. 


Thus Guaranty’s mechanical tendency to choose state 
law on the premise that a federal court in a diversity case 
is “іп effect. only another court of the State” (Guaranty 
Trust Co. v. York, supra at 108) was replaced by Byrd 
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with a more penetrating approach, requiring a balancing 
of the policies underlying Erie against other federal inter- 
ests. See “Тһе Supreme Court, 1957 Term," 72 Harv. L. 
Rer. тт, 147-50 (1958); Friendly, “In Praise of Erie — 
And of the New Federal Common Law,” 39 N.Y. U. L. Rev. 
883 (1961). 


Subsequent cases have indicated that the ''affirmative 
countervailing considerations” emphasized in Byrd are not 
limited to the distribution of the judge-jury function and 
the ‘‘influence of the Seventh Amendment." For example, 
in Monarch Insurance Co. v. Spach, 281 Е. 94 401 (5th Cir. 
1960). the Court of Appeals for the Fifth Cireuit gave effect 
to a federal rule of evidence even though in every realistic 
sense the applieation of the rule voided the effect of a 
Florida statute. In discussing the ''affirmative counter- 
vailing considerations” under the Byrd approach, the 
Court said at £07, 408: 


“Not the least of these countervailing considera- 
tions is the indispensable necessity that a tribunal, if 
it is to be an independent court administering law, 
must have the capacity to regulate the manner by which 
cases are to be tried and facts are to be presented in 
the search for the truth of the cause. 
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“Ап important countervailing policy consideration 


in the Blue Ridge sense therefore is the historie pur- - 


pose of the Federal Rules and the forces which led 
Congress to pass the Rules Enabling Act. The broad 
aim, especially in fields of practice was to reverse the 
philosophy of conformity to local state procedure and 
establish, with but few specific exceptions, an ap- 
proach of uniformity within the whole federal ju-licial 
trial system.’’ (Emphasis added.) 


In Odekirk v. Sears Roebuck & Co., 274 F. 2d 441, 445 (7th 
Cir.), cert. denied, 362 U.S. 974 (1960), the Court of Ap- 
peals for the Seventh Cireuit held burden of proof to be 
governed by federal law rather than Illinois law, citing 
Byrd for the proposition that ‘although a state created 
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right may be enforced in а federal court because of diver- 
sity of eitizenship. the federal eourt will proceed by its own 
rules of procedure, acquired from the federal government, 
and, therefore. not necessarily identieal with those of the 
courts in the state in which the federal court is sitting.” 
And see Iovino v. Waterson, 274 F. 2d 41 (2d Cir. 1959), 
cert. denied sub nom. Carlin v. Iovino, 362 U.S. 949 (1960) 
(opinion by Friendly. J.. a staunch defender of the Erie 
principle (see Friendly. op. cit. at 384), and cited with ap- 
proval by the Supreme Court in Hanna v. Plumer, supra at 
1141, 1148, 1145). Cf. Tracy v. Finn Equipment Co., 290 
F. 2d 498 (6th Сіг.. 1961). cert. denied, 368 U.S. 826 (1961), 
(dietum by McAllister. C. J.. Simons and O'Sullivan. JJ.. 
recognizing balancing test of Byrd although no federal 
issue there involved). 


Thus it is settled that the federal courts not only have 
inherent powers. but also must exercise them in the face of 
conflicting state law when *'affiriiative countervailing con- 
siderations™ so indicate. In this case there are at least 
two such countervailing considerations. First. in view of 
the crowded dockets of federal trial courts, the trial judge 
must be able to penalize those who bring groundless and 
vexatious actions. Second, it is crucial to insure that 
federal jurisdiction not he invoked in bad faith and vexa- 
tiously and that federal courts not he used as instruments 
of oppression. 


The award of extraordinary costs and counsel fees is 
elosely related to judicial adininistration. Such awards 
will be made in accordance with the practice of the court 
having jurisdiction. The Court of Appeals for the Second 
Circuit has so held, in an opinion by Judge Friendly: 


.... 


no authority is needed for the proposition that 
a court will tax ordinary court costs in accordance with 
its own praetice rather than that of the state where the 
the claim arose. А similar rule has been applied as to 
the fees of a guardian ad litem. Gandall v. Fidelity & 
Casualty Co., D.C.E.D. Wis. 1958, 158 F. Supp. 879, 
although there the result was to make rather than 
withhold the allowance. We think the same rule should 
govern with respect to the fees of counsel, also officers 
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of the court. Conte v. Flota Mercante Del Estado, 
271 F. 2d 664, 672 (24 Cir. 1960). 

See also Barrett v. Rosecliff Realty Co., 9 F.R.D. 597 (S. 
D.N.Y. 1950) (Kaufman, J.). 


Thus, even if we ignore the existence of an applieable 
Federal Rule and apply the Erie doctrine to this case, the 
Distriet Court should follow federal practice in exercising 
its diseretion as to whether extraordinary costs should be 
awarded. Any other result would destroy that '*uniform- 
itr" in the ''administration of legal proceedings” by 
the federal courts which the Supreme Court emphasized in 
Hanna. 


ПІ. 


MICHIGAN LAW IS IRRELEVANT. UNDER MICHI- 
GAN LAW, A COURT COULD ASSESS COUNSEL 
FEES AS COSTS IN A VEXATIOUS SUIT; IT IS UN- 
CLEAR WHETHER AN ACTION FOR MALICIOUS 
PROSECUTION WOULD LIE IN THE ABSENCE OF 
SEIZURE OR ATTACHMENT OF PROPERTY. 


In the order to show cause entered in this action on May 
12, 1965, it was requested that counsel advise this Court 
as to Michigan law on two questions: whether the state 
court in Michigan, if the present actions had been filed 
there, would have authority to include attorneys! fees for 
counsel for defendants as part of the costs; and whether an 
action for damages for malicious prosecution of a eivil 
аспоп may be maintained in the absenee of a writ of at- 
taehment or seizure of property. 


We respectfully submit that these two questions are 
irrelevant to any issue in this action unless decisions of 
the United States Supreme Court are to be disregarded by 
this Court. This aetion is governed by New York Times 
Co. v. Sullivan, supra, and the constitutional requirements 
therein discussed. Furthermore, even if there were no con- 
stitutional mandate, the Supreme Court decisions in Hanna 
v. Plumer, supra, and Byrd v. Blue Ridge Rural Elec. 
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Coop., supra, make state law immaterial on the question 
as to whether a District Court has the discretion to award 
extraordinary costs in this action. Bearing this in mind, 
we answer the questions posed by this Court as follows: 


(1) A state court in Michigan. if the present actions had 
been filed there, would have authority to include at- 


torneys' fees for counsel for defendants as part of the 
costs, 


(2) It is unclear on the present state of the law whether 
an action for damages for malicious prosecution of a 
civil action may be maintained in Michigan in the 


absence of a writ of attachment or seizure of prop- 
erty. 


A. Under Michigan Law, Counsel Fees May be Awarded 
as Extraordinary Items of Costs in the Case of an 
Action Brought and Maintained in Bad Faith. Vexa- 
tiously. and for an Oppressive Purpose. 


The inherent power of a court of equity to allow counsel 
fees as extraordinary costs when required by dominating 
reasons of justice has long been recognized in Michigan. 
Sant v. Perronville Shingle Co., 179 Mich. 42, 146 N.W. 
2d 212 (1914). 


The power of a Michigan court to tax costs now flows 
from Michigan General Court Rule 536.1. which provides: 


“In any action or proceeding, costs shall be allowed 
as of course to the prevailing party, except when ex- 
press provision therefor is made either in a statute 
or in these Rules, or unless the court otherwise di- 
rects, for reasons stated in writing and filed in the 
cause.” 


The similarity of this Rule to Federal Rule 54(d) is not 
accidental. Many of the Michigan General Court Rules 


аге patterned on the federal model. As stated in a leading 
Michigan text: ` 


“Third, we have benefit of experience with the 
Federal Rules. Where the new rules depart from 
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former practice, the movement is often in the direction 
of the Federal Rules." Honigman & Hawkins, Mich- 
igan Court Rules Annotated xi (1962). 


The authors encourage the Michigan practitioner to look 
to federal decisions for aid in eonstruing the Court Rules. 
Ibid. 


And, as in the Federal Rule, a key objective of the 
General Court Rules was the merger of law and equity: 


‘The fundamental philosophy underlying the new 
act and rules is the procedural union of law and 
equity, and the abolition of the arbitrary procedural 
technicalities resulting from the separation of legal 
rules from equitable principles * * *." 1 Callaghan’s 
Michigan Pleading and Practice $1.01, at 2. 


The inherent power of a Michigan court to tax counsel 
fees as extraordinary costs under the new General Court 
Rules and Revised Judieature Act was the subject of com- 
ment in the recent ease of Merkel v. Long, 375 Mich. 214 
(1965). The majority opinion of Justice Souris (joined in 
by Justices Black, Kavanagh, and Smith) said: 


"I agree with Justice Adams also that there is no 
statutory or rule authority for the chancellor’s taxa- 
tion of petitioner’s attorney fees against the trusts; 
also that, to avoid ‘an inequitable result,’ equity would 
have inherent power to require payment of such fees 
out of the funds of these trusts.” Id. at 218. 


The language referred to in Justice Adams’ dissenting 
opinion (joined in by Justices Dethmers and O'Hara) was 
as follows: 


“Ав a general rule, costs are governed by statute or 
court rule. * * * There is no statutory authority to 
support the exercise of the power which was asserted 
by the ehancellor. Nor has provision for such action 
been made by this Court under its rule-making powers. 
* * * Courts of chancery have sometimes drawn upon 
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their reservoir of inherent powers to award reason- 
able expenses to a party in litigation." Id. at 220. 


“See the discussion of the common-law practice as 
it existed in England in Sprague v. Ticonic National 
Bank, supra, pp. 164, 165. These same powers are pos- 
sessed by our circuit judges in chancery except as they 


may be modified by the Constitution and laws of this 
State." Id. at 220 n.3. 


The observations made earlier in this brief as to the fed- 
eral practice have striking parallels in Michigan law: The 
old Michigan rule was identical to the old federal practice; 
Michigan Court Rule 526.1 is similar to Federal Rule 54(d) ; 
the Michigan courts, like the federal courts, have held the 
power to award extraordinary costs to continue under the 
new Rules: and the Michigan Rules, like the Federal, ac- 
complished the merger of law and equity. Thus, the power 
to allow counsel fees as costs is available in the Michigan 
courts in actions at law as well as suits in equity; to hold 
otherwise would contradict the ‘‘fundamental philosophy”? 
of the recent Michigan reforms of civil procedure. 


B. Itis Unclear on the Present State of the Law Whether 


an Áction for Damages for Malicious Prosecution of a 
Civil Action may be Maintained in Michigan in the 


Absence of a Writ of Attachment or Seizure of Prop- 
erty. 


We are unaware of any decision of the Michigan Su- 
preme Court holding that an action for damages for ma- 
licious prosecution will lie for the institution of a civil ac- 
tion maliciously and without probable cause, even though 
there has been no writ of attachment or seizure of prop- 
erty. On the other hand, it apparently has been held in 
a majority of American jurisdietions that an aetion for 
malicious prosecution may be maintained under such cir- 


cumstances. See Annot., 150 A. L. В. 897, 899 et seq. 
(1944). 


In Brand v. Hinchman, 68 Mich. 590 (1888), the Michi- 
gan Supreme Court, finding a technical or constructive at- 
tachment of property, upheld a judgment for the plaintiff 
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in a suit for malicious prosecution of a civil action. There 
is clear dictum in the opinion that an action for malicious 
prosecution is maintainable without any arrest or seizure 
of property. Id. at 596-98. However, the opinion ex- 
plicitly indicates that the dictum is the individual opinion 
of the writer only, ‘‘the other members of the Court not 
deeming it necessary in this ease to express any opinion 
upon this matter.” Id. at 598. 


In Chesebro v. Powers, 18 Mich. 479 (1889), a suit for 
defamation of title, plaintiff sought damages by reason 
of allegedly false and malieious elaims of the defendants 
whieh had prompted plaintiff to bring an earlier suit to 
remove a cloud upon his title. Plaintiff had been success- 
ful in that aetion and had been awarded his costs. The Su- 
preme Court, eiting Brand v. Hinchman, supra, held that 
in the action for defamation of title the plaintiff would 
not be limited to the taxable costs awarded in the former 
action if the defendants acted maliciously and under a 
claim which they knew to be false for the purpose of har- 


assing the plaintiff and compelled him to settle a claim 
they knew to be wrongful. 


Six months later, in Antcliff v. June, 81 Mich. 477 
(1890), Mr. Justice Morse repeated his comments in the 
Brand case but continued by stating that it was not neces- 
sary to determine whether the action before it was good 
as an action for malicious prosecution, since it sufficiently 
set out a conspiracy to defraud the plaintiff as well as an 
abuse of process. Id. at 490, 492. 


On the basis of the above cases it might appear that it 
was at least tacitly recognized in Michigan that an action 
for malicious prosecution of a civil action would lie in the 
absence of a writ of attachment or seizure of property. In 
the case of Powers v. Houghton, 159 Mich. 372 (1909), 
however, the Michigan Supreme Court held that a suc- 
cessful defendant in an action of replevin cannot maintain 
an action of malicious prosecution of a civil action where 
he had sold the property prior to its seizure in the writ 
of replevin. Antelif v. June, supra, was cited as ''au- 
thority for the proposition that a gross and fraudulent 
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abuse of the process of the court, resulting in damage, 
gives a right of action to the person sustaining the dam- 
age.” Id. at 374. 


Тһе court went on to say: 


“But we have been unable to find a single adjudi- 
cated case (and counsel for plaintiff has called our 
attention to none), where it is held that the defend- 
ant in a replevin suit, having no property in the 
goods taken, may maintain an action for malicious 
prosecution against the unsuccessful plaintiff in the 
original action. The authorities are not harmonious 
upon the question, where the property of the defend- 
ant in the original action is taken, and upon that 
question we express no opinion." Ibid. 


Finally, the decision in Krzyszke v. Kamin, 168 Mich. 
290 (1910), held that an action for malicious prosecution 
lies for the wrongful issuance of an injunction to restrain 
a defendant from disposing of his personal property. We 
have found no more recent Michigan cases which do not 
deal either with malicious prosecution involving criminal 
actions or civil actions in which there was an attachment 
or seizure of property. 


Thus, although there is dietum in some of the early Mich- 
igan cases which would permit an action for malicious 
prosecution in the cireumstances posited by this Court, sub- 
sequent cases, admittedly not recent, cast some doubt as 
to whether such an action could be maintained in Michigan. 


CONCLUSION 


Defendants submit that adequate protection of the First 
Amendment right to freedom of expression requires that 
counsel fees be allowed as costs when a libel action is 
brought in bad faith, vexatiously, and for an oppressive 
purpose. Defendants also contend that the power to award 
counsel fees as costs in vexatious actions is inherent in 
the federal district courts, and may be exercised in any 
civil action, whether or not jurisdiction is based on di- 


33 


versity of citizenship. Either ground is sufficient to sup- 
port a ruling in Defendants’ favor. 


However, Defendants urge that the controlling con- 
siderations in this case flow from the United States Con- 
stitution. Use of unfounded actions to intimidate others 
and deprive them of their constitutional rights merely be- 
cause they cannot afford the cost of defense is contrary 
to the spirit of the Constitution and of recent decisions un- 
der it. It is not a ‘‘rich man's?! Constitution — the right 
to freedom of expression cannot be permitted to depend 
on the financial resources of those who would speak. 


Recent decisions of the United States Supreme Court 
have reminded us that the freedoms of the First Amend- 
ment are to be carefully safeguarded. If this Court rules 
that counsel fees cannot be allowed as extraordinary costs 
in a vexatious libel action, Defendants submit that it not 
only will have thwarted the intent of recent Supreme 
Court pronouncements, but will have dealt a crushing blow 
to freedom of speech. Plaintiff’s petition for writ of 
prohibition should be dismissed. 


Respectfully submitted, 


/s/ Harold S Sawyer 
Навор S. SAWYER, 


/s/ Lewis A. Engman 
Lewis А. ENGMAN, 


/s/ Charles E. MeCallum 
Снлввв E. McCarLUM, 
_ Attorneys for Defendants. 
OF COUNSEL: 


WARNER, Norcross & Jupp, 
300 Michigan Trust Building, 
Grand Rapids, Michigan 49502. 


Dated: June 3, 1965. 
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Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Re: Smoot v. League of Women Voters, et al. 


Dear Barbara: 


As we advised you last May, the Court of Appeals for 
the Sixth Circuit decided to hear arguments on the principal 
legal questions involved in the Smoot - League of Women Voters 
case before the factual evidence is submitted in the District 
Court. In effect, the Court of Appeals is hearing an appeal 
from the legal ruling of Judge Fox, concurred in by Chief 
Judge Kent and Senior Judge Starr on April 19, holding that 
in a proper case, where a libel action is brought in bad 
faith, vexatiously and for an oppressive purpose, the defend- 
ants' attorneys! fees and other expenses may be awarded them. 


Ve submitted our brief to the Court of Appeals in 
June, and I am enclosing а copy for your information. At our 
request oral argument has been granted, and the Court has set 
it for the October Term. 


We will continue to keep you advised from time to 
time and I am looking forward to working with you again when 
the hearing to determine the factual issues is again set in 
the District Court. 


Sincerely, 


Lewis A. Engn 
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: 
IN THE SUPREME COURT OF THE 
UNITED STATES 


OCTOBER TERM, 1965 
No. ---.....- 


Tue LEAGUE or WOMEN VOTERS OF THE 
Gnaxp Traverse AREA ОЕ MICHIGAN, 
FLoraBELLE Grosvenor, Mary Force, 
Marcot Power and Sara Harpy, 

Petitioners, 


v. 


Dax бмоот, 
Respondent. 


PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 


Petitioners, the defendants in Civil Actions No. 4708 
and 4709 now pending in the United States District Court 
for the Western Distriet of Michigan, pray that a writ of 
certiorari issue to review the judgment of the United States 
Court of Appeals for the Sixth Cireuit entered in the above- 
entitled ease! on December 13, 1965. 





1 Sub. nom. Dan Smoot v. Honorable Noel P. Fox, United States District Judge 
for the Western District of Michigan. The judgment was entered granting a writ of 
prohibition as prayed by Smoot prohibiting the District Judge from holding a hearing 
9n costs. 
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CITATIONS TO OPINIONS BELOW 


The opinion of the District Court is unreported and is 
printed in Appendix A hereto, infra, p. 9a. The opinion of 
the Sixth Cireuit Court of Appeals, printed in Appendix А 
hereto, infra, p. 2a, is reported in 353 F.2d 830. 


JURISDICTION 


The judgment of the Sixth Circuit Court of Appeals, 
infra, р. la, was entered оп December 13, 1965. The juris- 
dietion of this Court is invoked under 28 U.S.C., Section 
1354(1). 


QUESTIONS PRESENTED 


1. Whether the proteetion of rights guaranteed by the 
First Amendment to the United States Constitution re- 
quires that a district judge have discretionary power to 
assess counsel fees and expenses as costs against a party 
who is found to have brought a libel action in bad faith, 
vexatiously, and for the oppressive purpose of stifling 
debate on publie issues. 


2. Whether as a matter of federal courts law a district 
judge has discretionary power in actions at law as well 
as in equity to assess counsel fees and expenses as costs 
against one who is found to have brought an action in bad 
faith, vexatiously, and for an oppressive purpose, and who 
seeks to dismiss the action on the eve of trial. 


3. Whether under Rule 41(a) (2) of the Federal Rules of 
Civil Procedure a district judge may condition a dismissal 
with prejudice upon the payment of counsel fees and ex- 
peuses, where tle aetion is found to have been brought 
in bad faith, vexatiously, and for an oppressive purpose, 
and where the dismissal is sought on the eve of trial. 
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CONSTITUTIONAL PROVISION, STATUTE, 
AND RULES INVOLVED 


The constitutional provision involved is the First Amend- 
ment to the United States Constitution. It is printed in 
Appendix C hereto, infra, p. 26a. The statute involved is 
28 U.S.C. Section 1920, 69 Stat. 955. It is printed in 
Appendix C hereto, infra, p. 26a. The rules involved are 
Rules 41(a) and 54(d) of the Federal Rules of Civil Pro- 
cedure. Hach is printed in Appendix С hereto, infra. 
p. 27a. 


STATEMENT 


On March 21, 1964, the respondent, a nationally known 
politiea] eommentator, filed two libel aetions in the United 
States Distriet Court for the Western District of Michigan 
against the petitioners, the League of Women Voters of 
the Grand Traverse Area of Michigan, an unincorporated. 
non-partisan political information group, and certain of 
its members, F'lorabelle Grosvenor, Mary Force, Margot 
Power, and Sara Hardy. Тһе jurisdiction of the district 
court was invoked hecause of diversity of citizenship, Smoot 
being a citizen of Texas and petitioners citizens of Mich- 
igan. 


The libel actions were based on statements published 
by the League eritical of respondent's widely distributed 
series of television programs. These statements had charged 
that respondent relied on ‘‘slanted information, half-truths, 
innuendoes, and sometimes worse," had expressed concern 
over the atmosphere of hate surrounding the recent а55а5- 
sination of the President and the bombing of Negro 
churches, and had urged the League’s members, and the 
publie, to watch the programs critically. Smoot's verified 
complaints alleged maliee and asked damages totaling one 
million dollars. (Ex. 1 to Petition for Writ of Prohibi- 
tion and Mandamus in Docket No. 16,207.)? During dis- 


2 The recotd was not paginated by the Court of Appeals, and references, therefore, 
will be made by title to individual items within the record. The records of proceedings 
in Docket No. 16,207 and 16,501 were incorporated by reference into the record іп 
Docket No. 16,565 in respondent's Petition for Writ of Prohibition. 


— — — — — — — 
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covery, Smoot relied on tactics of obstruction, harassment, 
and delay, as a result of which the district court ordered 
him to put up security for costs, including petitioners’ 
counsel fees On the eve of trial, after petitioners had 
incurred expenses and legal fees of over thirty thousand 
dollars preparing their defense Smoot moved to dismiss 
his actions with prejudice. The district court denied this 
motion whereupon Smoot obtained a writ of prohibition 
and mandamus from the Sixth Cireuit Court of Appeals, 
directing the lower court to dismiss the actions with prej- 
udiee ‘‘subject to the payment of all court costs by the 
Plaintiff.” Smoot v. Fox, 340 F.2d 301 (6th Cir. 1964). 


On February 2, 1965, petitioners filed a Motion for 
Assessment of Costs, alleging and offering to prove that 
the libel actions had been brought in bad faith, vexatiously, 
and for the oppressive purpose of inhibiting and stifling 
petitioners’ criticism, and asking that respondent be ordered 
to pay their counsel fees. (Exs. Nos. 1 and 2 to Petition 
for Writ of Prohibition in Docket No. 16,505.) А motion 
by Smoot to dismiss petitioners’ Motion for Assessment 
of Costs was denied April 19, 1965, by the Honorable Noel 
P. Fox, Distriet Judge, in an opinion concurred in by Chief 





3 Respondent was tardy іп answering interrogatories. did not answer them completely, 
and took over a month and a half to comply with the court's order to answer further. He 
failed to produce almost two hundred documents which he had been ordered to produce 
by the court, although they were admittedly in his possession, He objected to the taking 
of his deposition on specious grounds. He failed t» comply with the court's order that 
he provide defendants with an itemization of special damages. He sought a last-minute 
continuance. (See 36 F.R.D. 4 (W.D. Mich. 1964), infra p. 21а.) Не moved to dis- 
qualify the district judge on admittedly insufficient grounds, He was unable to exchange 
a witness list at the pre-trial, and his counsel appeared at the pre-trial laeking full 
authority to act for him. 


3 The district court's. unreported opinion is printed in Appendix B hereto, infra 
p. 18а. 


5 Fees of this magnitude resulted in part from the preparatiun of the defense of 
truth. By the time dismissal was sought. counsel for petitioners had interviewed wite 
nesses in New York, Washington, D.C., Boston, Chattanooga, Tennessee, and several cities in 
Michigan, sifted through and organized thousands of pages of documentary exhibits, 
and made final scheduling of witnesses and preparation of proofs for trial, In addition, 
the созі of defense was materially increased due to respondent's obstructive and delaying 
tactics, including his refusals to comply with the district court’s discovery orders and 
his repeated attempts to delay the progress of the action. all of which necessitated time- 
vonsuming court appearances, 


6 The district court's unreported opinion is printed in Appendix B hereto, infra. p. 14а. 
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Judge Kent and Senior Judge Starr? Judge Fox pro- 
ceeded to set a date for a hearing on petitioners’ motion. 


On Мау 12, 1965, hefore any hearing was held, the Court 
of Appeals for the Sixth Cireuit issned an order directing 
Judge Fox to show cause why Smoot's petition for a 
second writ of prohibition should not be granted, this 
time prohibiting a hearing on the assessment of costs. Sub- 
sequently, on December 13, 1965, the Sixth Circuit rendered 
its judgment granting the writ of prohibition. Тһе court 
acknowledged that counsel fees as costs were allowable in 
equitable actions but stated that ‘‘no authority has been 
found or cited holding that a district court has discretion 
to allow attorney's fees and expenses as part of the costs 
in an action at law.” 353 F.2d 832, infra, p. ба. The court 
rejected all arguments based on Rule 41(a)(2) of the 
Federal Rules of Civil Procedure, holding that that rule 
allows the setting of conditions only in the case of dis- 
missals without prejudice. As to petitioners’ contention 
that the threat of a baseless libel action has the effect of 
silencing criticism for fear of the expenses involved in 
proving the truth of the alleged libelous statements, the 
court said: ‘We see no merit in this claim. Defendants 
have the right of free speech so long as their statements 
are not libelous. The Constitution does not proteet libel- 
ous statements," 353 F.2d 833, infra. p. ба. The court 
also stated that a hearing as to whether counsel fees 
should he assessed as costs would be equivalent to the 
trial of an action for malicious prosecution of a civil action, 

and respondent therefore would he deprived of his right 
to trial by jury? 





7 Judge Fox invited Judges Kent and Starr to join in the consideration of the case 
becauxe of its great public importance. 


8 In the course of oral urgument before the Court of Appeals it was estublished that 
ny request had ever been made that a jury be called in for the hearing on costs, although 
the district court could have done so pursuant to Rule 39 of the Federal Rules of Civil 
Procedure, und although the district court's earlier action in granting respondent's һе. 


lated motion for a jury trial, infra, p. 18а. indicated that such a request would have been 
received favorably. 


БЕ ——————— Á—»—— M 
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REASONS FOR GRANTING THE WRIT 


1. The decision below conflicts with the principles set 
forth in New Fork Times Co. v. Sullivan, 376 U.S. 954 
(1961). There it was held that adequate protection of 
First Amendment rights requires that criticism of publie 
officials he privileged so long as not actuated by malice. 
Underlying that holding were the principles that the law 
of libel **ean claim no talismanie immunity from constitu- 
tional limitations," 376 U.S. 269, that those who would 
speak out on matters of publie concern should not be 
“deterred from voicing their eritieism, even though it is 
іп fact true, beeause of doubt whether it ean be proved in 
court or fear of the expense of having to do so,” 316 US. 
219 (emphasis added), and that the Constitution expresses 
“а profound national commitment to the principle that 
debate on publie issues should he uninhibited, robust, and 
wide-open.'" 376 U.S. 270. 

The institution of a groundless libel action imposes a 
heavy economice burden on the defendant,? especially when 
he must rely on truth as his defense? When the alleged 
libel is uttered during debate on public issues, it is clear 
that this debate will be inhibited" unless the defendant 
can, upon showing that the action was brought in bad 
faith, vexutiously, and for the oppressive purpose of stifl- 
ing that debate, recover the expense he has ineurred in 
preparing his defense.!2 In the present case, petitioners, 
in order to **win?' the libel actions, incurred fees and ex- 


---------------------------------------------- 


9 See Yankwich, Лез Libel or Contempt if You Prine It, 355-56 (1950). 


10 Respondent's verified complaints alleged malice. thus forcing petitioners to rely on 
truth as their defense. 


11 Following the institution of this action, respondent’s program continued to be 
shown in Traverse City. but neither the League nor anyone else criticized ог chal- 
lenged it. 


12 The New York Times decision docs not, of itself, alleviate the burden of defense 
when malice is alleged. Defense counsel must consider the possibility of an adverse 
jury finding on that issue, bearing in mind that malice may be established by showing 
that the allegedly defamatory statements are untrue, and that the defamer had по 
reasonable grounds on which to believe them true. Prosser, Law of Torts, 395 (2d ed. 
1955). In the present case, counsel for petitioners concluded that the only safe course 
of action was to be fully prepared to show truth. It was the preparation of this de. 
fense which caused most of petitioners’ counsel fees. 
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penses of over thirty thousand dollars. То call such а 
victory Pyrrhie is to understate the case; bluntly put, 
petitioners do not have the funds to pay it and cannot 
afford to “win” again. Unless they can be reimbursed, 
petitioners will remain silent in the future, having been 
“deterred from voicing their eritieism, even though it is 
in fact true, because of . . . fear of the expense of having 
to" prove it true. 

The position urged by petitioners requires no sweeping 
revision of the law of libel. Indeed, the substantive law 
of libel is searcely involved at all; at issue here are haseless 
libel actions brought iu bad faith and for the purpose of 
muting criticism. Nor do petitioners contend that in every 
such ease the district judge must allow full counsel fees 
and expenses as costs. Petitioners do urge, however, that 
the district judge must have discretion to allow such costs. 
Otherwise, the federal courts could he used with impunity 
to deprive groups and individuals such as petitioners of 
their constitutional rights. Proper judicial supervision 
of the administration of justice in the federal courts re- 
quires that those courts not permit themselves to be used 
so as to endanger the very constitutional rights they 
were created in part to protect. 

The court of appeals told petitioners that they “һауе 
the right of free speech so long as their statements are 
not libelous."!3 This simplistic brushing aside of peti- 
tioners’ serious constitutional claim suggests that the court 
of appeals either failed to understand or refused to follow 
the principles enunciated in New York Times. In either 
ease, the pernicious effect of its holding, which permits 
courts of justice to be used as instruments for the intimida- 
tion of those who would speak out on publie issues, must 
be extirpated. Petitioners seek only the right to enter 
again into active debate on public issues. 

2. The decision below is in conflict with the principle 
underlying the decision of the Fourth Circuit Court of Ap- 
peals in Bell v. School Board of Powhatan County, 321 
F.2d 494 (4th Cir. 1963). There the defendant school board 
followed a pattern of evasion and obstruction, forcing plain- 
tiffs to turn to the courts to secure rights clearly guaranteed 





13 353 F.2d 833, infra, p. ба. 
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them by the Constitution. Тһе Fourth Cireuit held that 
in such circumstances the defendant should be required to 
pay the counsel fees and expenses which its wrongful ac- 
tions forced the plaintiffs to incur. Неге, as there, one 
party, acting vexatiously and in had faith, has placed upon 
others such a heavy burden of litigation that unless they 
ean be reimbursed they will be forced to avoid such litiga- 
tion and thereby lose constitutionally protected rights. The 
sound principle of Bell is that the economie burden of legal 
action may not be used to deprive a party of constitutional 
rights, and that the eourt therefore has the power to award 
vexatious costs. Although Bell involved the rights of Negro 
schoolehildren to equal protection of the laws, the right 
to freedom of expression under the First Amendment is 
no less jealously to be protected. Lamont v. Post master 
General, 881 U.S. 301, 309 (1965) (concurring opinion). 

3. This is a case of great public importance. The deci- 
sion below holds that those who would criticize publie com- 
mentators do so at the peril of being heavily penalized by 
the institution of baseless libel actions. The machinery 
of the courts thus becomes a potent and frightening weapon 
in the hands of those who would intimidate and silence 
the voices that disagree with them. Petitioners were pre- 
pared to show that the present action is not the only in- 
stance of Smoot’s use of the law of libel in attempts to 
silence his erities.4 Nor is he alone in the use of libel 
suits for intimidation of opponents.5 In April, 1964, for 
example, at least 17 libel actions, seeking total damages 
in excess of 288 million dollars, and brought hy public 
officials in three southern states against newspapers, maga- 
zines, and a television network, were pending in state and 
federal eonrts.16 





14 For example, counsel are aware of letters written by respondent in March, 1964 
demanding retraction of certain statements made by a California radio announcer and 
charging that respondent considered these statements slanderous and defamatory in nature 
and that they were uttered with malicious intent. 


18 The reeent experience of the Santa Barbara. California. chapter of the United 
Nations Association is significant. The group planned a television show dealing with 
controversial tapices, Prior to the slowing they were informed that a libel action for a 
million dollare would be filed if the program were shown. The group withdrew the 
program. 


16 The New York Times. April 4. 1964. p. 12. 
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The decision below, if allowed to stand, will have wide- 
ranging and harmful consequences. If those who speak 
out on publie matters can inflict upon their егіНев a fine 
greater than that normally set by law for the commission 
of a felony merely by filing a baseless action in federal 
court, then such actions will find ever-increasing popularity. 
Large newspapers, magazines, and other such enterprises 
will, as Mr. Justice Black pointed out in the New York 
Times case, 376 U.S. 269, 295 (concurring opinion), be un- 
able to afford such penalties. How much more will the 
League of Women Voters of the Grand Traverse Area of 
Michigan, and similar such groups across the country, be 
unable to afford them? 

The timing and handling of respondent’s lawsuits re- 
veals the purpose they served. Immediately after the suits 
were commenced, in March of 1964, petitioners began to 
seek an early trial date — it was an election year, and 
they wanted to be free to answer respondent on election 
issues. But Smoot's delaying and obstructive tacties drag- 
ged the ease on into autumn. During the pendeney of the 
suit, petitioners were almost completely silenced, while 
Dan Smoot went on, week after week, uninterrupted and 
free of critical response. The threat posed by the Sixth 
Cireuit's holding in this ease to that free and open diseus- 
sion which necessarily underlies the democratic process 
must not be left unanswered. 

In considering the publie importance of this case. it 
should not be overlooked that the court of appeals has 
twice granted the extraordinary writ of prohibition. Fur- 
thermore, at the district court level, Senior Judge Starr 
and Chief Judge Kent deemed the case so important that 
they joined Judge Fox in ruling that a district judge did 
have the power to allow counsel fees as costs. At least 
six judges, then, have viewed this case as one of great 
public impact, involving questions which must be resolved 
promptly and with finality.” 

It is also significant that dozens of organizations across 
the country have followed the course of this litigation 
closely. In particular, the groups who had planned to 


———————————— 
17 Of the six. three have ruled in petitioners’ favor, and three against them. 
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send witnesses on the League's behalf!? bave all evidenced 
keen interest in the outcome of this case. "The reason for 
their concern is apparent. If petitioners are not success- 
ful, then such organizations will be unable to answer their 
critics: they must remain silent in a one-sided debate. 
Free speech will have become a luxury available only to 
those who can afford to defend the baseless libel actions 
that will result from its exercise. 

4. The decision below introduces an unwarranted law- 
equity distinction into federal civil procedure, which must 
not be allowed to stand. The court of appeals conceded,!9 
in the face of overwhelming authority, that counsel fees 
may be awarded as costs in actions in equity which are 
found to have been brought in bad faith. vexatiously. and 
for an oppressive purpose. However, it held that. despite 
the merger of law and equity in federal practice. such an 
award could not be made in actions at law. The court 
reasoned as follows: 


“We asked counsel for respondent at the oral argu- 
ment if he could cite a single case where the Federal 
Courts had ever made such an allowance, and he was 
unable to do ко. The fact that counsel could not sup- 
port his contention with pertinent authority is fairly 
good proof that it lacks тегії, 721 


Rule 54(d) of the Federal Rules of Civil Procedure vests 
the power to allow costs in federal distriet courts. It pro- 
vides that “Except when express provision therefor is 
made either in a statute of the United States or in these 
rules. eost- shall be allowed as of course to the prevailing 
party unless the court otherwise directs * 7 *." The Rule 
makes no distinction between actions at law and suits in 
equity. and commentators agree that under it the historic 





18 The following groups. among others, had witnesses ready to appear at the trial 
af the libel actions. and have followed the litigation closely from its inception: Committee 
for Economic Development: National Education Association: Tennessee Valley Authority: 
Х.А.А.С.Р.: National Municipal League: United Nations Association. 


19 353 F.2d 832. infra. p. 4a. 





20 See cases cited in Petitioners’ Brief in Opposition to Petition for Writ of Pro. 
hibition in Docket No. 16.565. 


21 353 F.2d 832 n.l, infra. p. 5a n.l. 
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power to allow counsel fees as costs is available in all 
actions.22 

If, as the court of appeals deems so significant, there 
is no appellate authority allowing counsel fees as costs 
in an action at law, neither is there authority denying such 
costs hecause they are requested in an action at law. And 
the asserted distinction flies in the face of sense and rea- 
son. In the present day and age, the allowance or dis- 
allowance of attorneys’ fees should not turn on whether 
a litigant in the time of Henry VIII would have brought 
such a ease to the Lord Chancellor or to the Court of 
Common Pleas. The need to compensate defendants wrong- 
fully brought into court, and the desirability of penalizing 
vexatious plaintiffs. are just as pressing when the com- 
plaint has sought money damages as when it prays injunc- 
tive relief. In Universal Oil Products v. Root. 328 US. 
574 (1946), the Court said: 


“Хо doubt, if the court finds after a proper hear- 
ing that fraud has been practiced upon it, or that the 
very temple of justice has heen defiled, the entire costs 
of the proceeding could justly be assessed against the 
guilty parties. Such is precisely a situation where 
for ‘dominating reasons of justice’ a court may assess 
counsel fees as part of the taxable costs.” 77. at 580. 


То use the language of the Court, it is the ‘‘temple of 
justice” which must be protected, not the ‘‘temple of 
justice when sitting to hear equitable causes.” 

Tf this ill-advised and unmeritorious distinction between 
law actions and equity suits is permitted to stand, federal 
district judges will be stripped in a majority of the cases 
before them of an effective tool for polieing their courts — 
the discretionary imposition of extraordinary costs. Peti- 
tioners submit that the anachronism set up by the court 
of appeals must be eliminated now, before it further undoes 
that which the Federal Rules of Civil Procedure attempted 
to accomplish in the merger of law and equity. 


22 6 Moore, Federal Practice, para. 54.77(2); Note, 77 Hart. L. Rev. 1135, 1138 (1964). 
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3. The decision below unduly restriets the operation 
of Rule 41(a)(2) of the Federal Rules of Civil Procedure. 
Rule 41(a)(2) provides that ^an action shall not be dis- 
missed at the plaintiff's instance save upon order of the 
court and upon such terms and conditions as the court 
deems proper.' This rule provides an additional ground 
upon which the eourt may allow counsel fees as costs, for 
it is well settled that such an allowance may be imposed as 
a condition of dismissal? The court of appeals ruled, 
however, that Rule 41(a)(2) applies only to dismissals 
without prejudice. Petitioners submit that the broad 
language of Rule 41(a)(2) should not be so limited, and 
that a district judge has the power. in an appropriate ease, 
to tax counsel fees as a condition of a dismissal with prej- 
udice. 

6. The foregoing has demonstrated that the decision 
below was clearly incorrect. The conclusion of the court 
below that the taxation of counsel fees as costs would 
amount to an action for malicious prosecution, depriving 
respondent of his right to a jury trial, is without merit. As 
previously pointed out, respondent never requested a jury. 
Furthermore, an action for malicious prosecution seeks a 
wholly different measure of damages. Finally, the avail- 
ability of the remedy of vexatious costs to safeguard the 
integrity of the federal courts and to protect constitutional 
riehts cannot be made to turn on the vagaries of state law. 
Nor does the court of appeals assert any grounds of policy 
to support its position. The seriousness of the error 





23 2B Barron 8 HoltzoB. Federcl Practice and Procedure, section 914, at 124 
(Wright ed. 1961). 


23 The court misread Laurence г. Fuld, 32 F.R.D. 329 (D. Md. 1963), to support its 
position. That case merely held that in tbe absence of exceptional circumstances counsel 
fees would not be imposed as a condition of dismissal with prejudice. In the present 
cuse, special circumstances аге present. 


25 И is uncertain whether an action for malicious prosecution of a civil action would 
lie in Michigan without the attachment of property. 


26 The case of Farmer v. Arabian American Oil Co. 379 U.S. 227 (1961). lends no 
support to the court below. There the court upheld a district judge's taxation of costs 
under Rule 54(d), wherein be refused to tax the full expense of transporting witnesses 
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below and the burden thereby imposed on petitioners by 
the court of appeals! decision constitute sufficient reasons 
for the Court to grant this petition. 


CONCLUSION 


For the foregoing reasons, this petition for a writ of 
certiorari should be granted. 


Respectfully submitted, 


Hanorp S. SAWYER 
Lewis А, Ехсмах 
Cuartes E. McCanLuM 


Counsel for Petitioners 


Dated: February 28, 1966. 


—— e — M — 


26 Continued) - 


itom Arabia to New York to the unsuccessful plaintif. The court said "Items proposed 
by winning parties as custs should always be given cureful scrutiny. Any other practice 
would be too great a movement in the direction of some systems of jurisprudence, that 
are willing, if not indeed anxious, to allow litigation costs so high as to discotrage 
litigants from bringing lawsuits, no matter how meritorious they might in good faith 
believe their claims to be. Therefore, the discretion given district judges to tax costs 
should be sparingly exercised with reference to expenses not specifically allowed by statute.” 
379 U.S. 235. This language is not inconsistent with petitioners’ position, especially when 
it is borne in mind that petitioners alleged bad faith and oppressive purpose. Indeed, 
the last sentence quoted seems to support petitioners’ contention that, in a proper case, 
a district judge does have discretion to tax other than the ordinary costs. 
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APPEND IX А — OPINIONS BELOW 
ORDER 


No. 16,565 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Dax Smoor, 
Petitioner, 
vs. 


Ноховавів Norr P. Fox, United States 
District Judge for the Western District 
of Michigan, 

Respondent. 


Before WHICK, Chief Judge, PHILLIPS, Circuit Judge, 
and CECIL, Senior Cireuit Judge. 


Upon consideration of the petition for a writ of prohibi- 
tion, the answer of respondent thereto, and the briefs and 
arguments of counsel, it is ORDERED that a writ of pro- 
hibition be issued prohibiting the respondent from holding 
а hearing for the purpose of allowing as costs attorney's 
fees ineurred by defendants in the libel actions and ex- 
penses ineurred by defendants or their counsel in said 
libel aetions; and 

That respondent be and he is hereby ORDERED to 
compute the costs in said libel actions pursuant to the 
provisions of 28 U.S.C. Sec. 1920 and Rule 54 of the 
Federal Rules of Civil Procedure. 

Entered by order of the Court. 


Carl W. Reuss, 
Clerk. 
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OPINION 


No. 16,565 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Ox PETITION ror 4 Writ оғ PROHIBITION 


Пах Smoor, 
Petitioner, 
vs. 


HoxonasrE Noru P. Fox, United States 
Distriet Judge for the Western District 
of Michigan, 

Respondent. 


Decided December 13, 1965. 


Before WEICK, Chief Judge, PHILLIPS, Circuit Judge, 
and CECIL, Senior Circuit Judge. 


WEICK, Chief Judge. This controversy was first before 
this Court on the petition of Smoot for a Writ of Man- 
damus requiring the Honorable Noel P. Fox, Judge of the 
United States Distriet Court for the Western District of 
Michigan, to grant petitioner's niotion to dismiss with prej- 
udice two actions for damages for libel filed by him against 
the League of Women Voters of the Grand Traverse Area 
of Miehigan and certain individuals as defendants. The mo- 
tion to dismiss with prejudice was filed by petitioner's 
present counsel after the Distriet Judge had entered an 
order requiring Smoot to post $15,000 bond as security for 
eosts. The dismissal had been resisted by the defendants in 
the libel actions on the theory that they were entitled to 
have a jury impaneled to hear their side of the case, even 
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though plaintiff was willing to have the actions dismissed 
with prejudice at his costs. 

We granted the mandamus petition and ordered the Dis- 
triet Judge to dismiss the aetions with prejudiee on pay- 
ment of all court costs by Smoot. Smoot v. Foz, 340 F.2d 
301 (6th Cir. 1964). Thereafter the Distriet Judge filed an 
applieation for rehearing and clarifieation as to our in- 
tent in using the term ‘‘court costs", and for a ruling on 
whether attorney's fees and expenses could be allowed as 
costs in the libel actions. We denied the rehearing and 
declined to pass upon that question in the mandamus action. 

The defendant then filed a motion in the Distriet Court 
labeled ** Motion For Assessment of Costs” which was for 
an order requiring plaintiff to pay costs to defendants in 
the amount of $35,000 for attorney's fees and $1,906.99 for 
expenses alleged to have been incurred by them during a 
period of about five months between the dates of the filing 
of the eomplaints in the libel actions and plaintiff's mo- 
tion to dismiss with prejudice. In an affidavit in support 
of the motion for attorney's fees and expenses as costs, it 
was stated that defendants would adduce proofs— 


“Чо show that the statements of defendants, which are 
the basis of these libel actions are true and privileged 
and that said actions are groundless and were brought 
and maintained by plaintiff in bad faith vexatiously 
and for oppressive purposes." 


The petitioner filed a motion to dismiss defendants’ mo- 
tion for attorney's fees and expenses on the ground that 
the allowanee of such items as costs was not within the 
jurisdietion of the Distriet Court after the dismissal with 
prejudice. The Court assigned both motions for hearing 
on the same date and requested each party to estimate the 
time required to present the motions. Defendants in the 
libel actions estimated it would take ten days’ time to 
present evidence on their motion. 

Before the hearing date petitioner filed a petition for a 
writ of prohibition in this Court to prevent the District 
Court from holding a hearing on the motion for allowance 
of attorney’s fees and expenses. We denied that petition 
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on the ground that the District Court had jurisdiction to 
hear and determine both motions. Our denial was based 
on the assumption that the Distriet Court would not order 
the allowance of costs which were not authorized by the 
Federal statutes and rules, and on the further assumption 
that the Court would allow petitioner adequate time to 
prepare for the hearing on defendants’ motion to assess 
costs after ruling on petitioner's motion to dismiss. 

The Distriet Judge denied petitioner's motion to dismiss 
defendants? motion to allow attorney's fees as costs and re- 
fused to certify the question for an interlocutory appeal 
to this Court. In denying petitioner's motion the District 
Judge indicated that he had previously decided that attor- 
ney's fees could be proper items of costs in certain cases, 
and that they could possibly be an item of costs in this 
case. He set a hearing for May 17, 1965 to determine de- 
fendants’ motion for the allowance of attorney's fees and 
expenses. 'The petitioner then filed the present proceeding 
in prohibition in this Court. 

We thought our opinion in the mandamus action made it 
elear that the dismissal with prejudiee precluded a trial on 
the merits of the libel actions. 340 Ғ.24 301. Yet this is pre- 
cisely what the defendants are attempting to have in their 
motion to assess costs, for they propose to prove that the 
alleged libelous statements set forth in the complaints were 
true and privileged and that the actions were groundless. 
Such an evasion of our order cannot be tolerated. 

In essence, defendants would convert a proceeding to 
assess costs into an action for damages for malicious 
prosecution of a civil action, and have the Court, instead 
of a jury, award the damages. 

Respondent asserts that the allowance of attorney’s fees 
and expenses for preparation for trial as costs, is a matter 
properly within his diseretion as Distriet Judge. In our 
opinion the allowance of such items is within the diseretion 
of the District Court in equity cases where exceptional cir- 
cumstances call for their allowance in order to do justice 
between the parties. Rolas v. Atlantic Coast Line В. Co., 
186 F.2d 473 (4th Cir. 1951). Attorney's fees are also 
allowable where they are specifically authorized by statute 


— — 


да 


or provided for by agreement between the parties. Local 
Union 984, Internat’l Bro. of Teamsters, etc. v. Humko Co., 
287 F.2d 231 (6th Cir. 1961), cert. denied 366 U.S. 962. 
However, no authority has been found or cited holding 
that a District Court has diseretion to allow attorney's 
fees and expenses as part of the costs in an action at law.! 
On the contrary, in Ruck v. Spray Cotton Mills, Inc., 190 
F.Supp. 944, 947 (M.D. N.C. 1954), the Court stated: 


“Costs in actions at law in the United States Courts 
are creatures of the statute. There [is no] Federal 
Statute permitting District Courts to tax attorney 
fees as costs in actions at law as distinguished from 
suits in equity." 


And in Kramer v. Jarvis, 86 F.Supp. 743, 744 (D. Neb. 
1949), the Court stated that ‘‘except where it is otherwise 
provided by statute or rule, attorney's fees are not taxable 
as costs in actions at law pending in federal district courts.”’ 
To the same effect see United States v. Hoffman Const. Co., 
163 F.Supp. 296 (E.D. Wash. 1958). 

To hold otherwise would permit a Federal Court to allow 
attorney’s fees and expenses as costs in a suit for damages 
for personal injury, assault and battery, or in any other 
type of action at law which the Court might feel was brought 
maliciously and without probable cause. This would have 
the effect of deterring the pursuit of legal remedies in the 
Federal Courts, which is contrary to the American system 
of jurisprudence. It would vest unnecessary and unwar- 
ranted power in the Court. It would practically dispense 
with actions in the Federal Courts for damages for mali- 
cious prosecution of civil actions. 

Respondent contends that Rule 41(a)(2) of the Federal 
Rules of Civil Procedure permits a District Court to fix 
attorney's fees as costs. That rule provides that ‘‘an 


ПЕЕ ———— 
1 We asked counsel for respondent at the oral argument if he could cite a single case 
where the Federal Courts had ever made such an allowance, and he was unable to do so. 
The fact that counsel could not support his contention with pertinent authority is fairly 
good proof that it lacks merit. 
28 U.S.C. $ 1920 provides for the type of custs which may be allowed by the court. 
See also Rule 54 Fed.R.Civ.P. 





REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS 





6a 


action shall not be dismissed at the plaintiff's instance 
save upon order of the court and upon such terms and con- 
ditions as the court may deem proper." 

The cases permit allowance of attorney's fees against the 
dismissing party where the action is dismissed without 
prejudice. E.g., Welter v. E. I. DuPont de Nemours & Co., 
1 F.R.D. 551 (D. Minn. 1941). The reasoning behind the 
rule where the action is dismissed without prejudice is to 
compensate the defendant for expenses in preparing for 
trial in the light of the fact that a new action may be 
brought in another forum. See 5 Moore's $$41.05, 06. A 
dismissal with prejudice, however, finally terminates the 
eause and the defendant cannot he made to defend again. 
The Court in Lawrence v. Fuld, 32 F.R.D. 329 (D. Md. 
1963) rejected the contention that there is no requirement 
in the Rule that limits it to dismissals without prejudice, 
and held that attorney’s fees are not proper where the dis- 
missal is with prejudice. 

Respondent contends that defendant’s First Amendment 
right of free expression will be violated if attorney’s fees 
and expenses are not allowed. Reliance was placed on 
New York Times Co. v. Sullivan, 376 U.S. 254 (1964) in 
urging that the pendency of a baseless libel action has the 
effect of silencing criticism for fear of the expenses in- 
volved in preparing to prove the truth of the alleged libelous 
statements. We see no merit in this claim. Defendants 
have the right of free speech so long as their statements 
are not libelous. The constitution does not protect libelous 
statements. Konigsberg v. State Bur of California, 366 
U.S. 36 (1961); Times Film Corp. v. City of Chicago, 365 
U.S. 43 (1961): Beauharnais v. Illinois, 343 U.S. 250 
(1952); Pennekamp v. Florida, 328 U.S. 331 (1946). 

Although the Supreme Court held that these cases did not 
foreclose its inquiry into the Sullivan case, because they 
did not sustain the use of libel laws to prohibit expression 
eritieal of publie officials, the Court did not repudiate the 
eases or the prineiple. The First Amendment does not 
require that a person who is sued for libel be guaranteed 
the cost of defending himself. 

On the other hand, the allowance of attorney's fees and 
expenses lere would, in our opinion, violate petitioner's 
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Constitutional right to a jury trial. The District Court 
would necessarily have to determine whether the alleged 
libelous statements were true and privileged and that the 
actions for damages were brought in bad faith, vexatiously 
and for oppressive purposes. This would be a hearing to 
determine if Smoot was liable for malicious prosecution of 
a civil action, and if so, to render a judgment against him 
for damages under the guise of fixing costs. The Seventh 
Amendment to the United States Constitution preserves 
the right to a jury trial in all suits at common law where 
the value in controversy exceeds twenty dolars. Rule 
38 of the Federal Rules of Civil Procedure also preserves 
this right. An action for malicious prosecution falls well 
within the recognized forms of action at common law. 5 
Moore's Federal Practice 2d Ed. $38.11 [5], p. 114. 

Although no question has been raised over our jurisdic- 
tion, we are of the opinion that power was conferred upon 
us to entertain the proceeding in prohibition by the All 
Writs Statute, 28 U.S.C. $1651. 6 Moore's Federal Practice 
2d Ed. 554,10(21, pp. 65, 66. Whether such power should 
be exercised rests within the sound discretion of the Court. 
Roche v. Evaporated Milk Assn., 319 U.S. 21 (1943); Ex 
Parte Peru, 318 U.S. 578 (1942). 

We think this is the type of extraordinary case in which 
an Appellate Court should exercise its discretion in favor 
of the granting of the writ. By so doing the parties will 
be saved the cost and expense of an unnecessary trial to 
determine an issue which does not exist in this case. It 
will conserve the time of the Court, which could be devoted 
better to other meritorious cases requiring judicial atten- 
tion in the congested Districts of Michigan. 

One other matter requires comment and that is the order 
of the District Court requiring the plaintiff in the libel 
actions to post bond in the amount of $15,000. The purpose 
of such a large bond was unquestionably to provide security 
for the allowance of attorney’s fees and expenses. 

In the present case after we had ordered the dismissal 
with prejudice of the libel actions, the District Court at 
that late date attempted to require the plaintiff in the 
libel actions to post the $15,000-bond as a condition prece- 
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dent to granting him a pretrial conference on the assessment 
of eosts.? 

Since the District Judge was without right in an action 
nt law to allow attornoy's fees and expenses as part of the 
costs, it follows that he had no authority to require the 
posting of a bond as security for their payment. McClure 
v. Borne Chemical Co., 292 Y.2d 824, 835 (4th Cir. 1961). 


A writ of prohibition may issue as prayed for in the 
petition. 


------------------------------------------------------------------------ 
2 “The Court: Mr. Watts, do you intend to comply with the Court's order requiring 
you to post a bond of Fifteen Thousand Dollars? 


Mr. Watts: No, Sir, we do not intend to comply with the bond. 
The Court: When you comply with that we will move ahead with further proceedings, 


us far us а pretrial is concerned. 


Mr. Watts: Let me understand, until and unless Smoot files a bond, — how could he 


file a bond in a case that has been dismissed? 


The Court: Well, as a matter of curiosity, T think in the experience you have had, Mr. 


Watts, you can answer that yourself, the question of costs, the bond, the order requiring 
the posting of the bond hasn't been dismissed and the Circuit Court of Appeals has 


clearly recognized that tlie questien of costs is still before the District Court and that 
answers itself. 


Mr. Watts: Then, as I understand the Court's ruling, until and unless we post a bond, 


there will be nothing further in the nature of — 


The Court: — of a pretrial or any conference of that kind but that doesn't change 


the hearing date...” 
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OPINION ON PLAINTIFF'S MOTION TO DISMISS DE- 
FENDANTS’ MOTION FOR ASSESSMENT OF COSTS 
AND MOTION TO STRIKE FROM TRIAL DOCKET 


UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 


DAN SMOOT. 


Plaintif, 
vs. 


CIVIL ACTION NO. 4708 


THE LEAGUE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and 
FLORABELLE GROSVENOR. MARY FORCE. MARGOT POWER 
and SARA HARDY, jointly and severally, 

Defendants. 


DAN SMOOT, 
Plaintiff, 


vs, 


CIVIL ACTION NO, 4709 


LEAGUE OF WOMEN VOTERS, GRAND TRAVERSE AREA OF 
MICHIGAN, ап association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, 
MARGOT POWER ani MARY FORCE, jointly and severally, 

Defendants. 


On August 28, 1964, defendants filed a motion for seeurity 
for costs, with supporting brief alleging that the plaintiff 
had brought and maintained these actions in bad faith 
and for vexatious and oppressive reasons, and offered evi- 
dence in support of that position. Defendants claimed that 
at the conclusion of the case these facts would be more 
apparent, and for that reason requested that plaintiff be 
ordered to post a seeurity bond. 

At a hearing on September 25, 1964, the court considered 
the evidence before it, found substantial basis to grant 
defendants! motion, and on October 2, 1964 an order was 
entered requiring plaintiff to post with the Clerk of the 
Court by October 8, 1964 a bond of $15,000. 

On February 2, 1965, defendants filed a motion for 
assessment of costs, including attorney fees and other ex- 





F GRESS 
REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRE 





10a 


penses, in which they again claimed that plaintiff had 
commenced and maintained these actions in bad faith, 
vexatiously, aud for the purpose of harassing defendants. 
Plaintiff's motion to dismiss defendants’ motion for 
assessment of extraordinary costs, by its nature and cir- 
cumstances in this case, raises two questions: 


First, does the district court have jurisdiction to enter- 
tain defendants’ motion, and 
Second, is there presently before the district court suffi- 


cient material to require a hearing on defendants’ mo- 
tion? 


Each of these questions must be answered in the affirma- 
tive. 


The first question is answered by the Cireuit Court of 
Appeals in its order of April 7, 1965, when it said at page 
9: 

“The District Court has jurisdiction to hear and 
determine both of the motions whieh were filed їп 
these actions. Title 18 U.S.C. 51990 and Rule 54 of 
the Federal Rules of Civil Procedure provide for the 
allowance of eosts. The District Judge will he re- 
quired upon hearing to determine what items are 


properly allowable for costs under the statutes and 
rules." 


The second question likewise must be answered in the 
affirmative, By order of the Sixth Cireuit Court of Appoals 
dated December 30, 1964, these actions were ordered to be 
dismissed with prejudice, subject to the payment “of all 
eourt costs’? by the plaintiff. 

Uncertain as to the effect of this language on the pend- 
ing motion for seeurity for costs, a petition for rehearing 
and clarification was submitted to the Court of Appeals, 
in which it was pointed out that petitioner (District Judge 
Noel P. Fox) had previously decided that attorney fees 
could he proper items of cost in certain eases. 

The petition sought a clarification of the term ‘eourt 
costs," recognizing that attorney fees might have been 


excluded as possible items of eost by the order of the Cir- 
euit Court of Appeals. 


lla 


The petition for rehearing was denied, but the order so 
denying stated that in using the term ‘court costs,” the 
Cireuit Court of Appeals had made no ruling on the ques- 
tion of whether or not attorney fees were properly assess- 
able in these cases. 

When this court determined that defendants’ motion for 
security for costs had sufficient merit to require posting 
of a bond, it decided that in this ease attorney fees could 
possibly һе items of eost. This decision was reached after 
eonsidering briefs and oral argument for both parties, 
and at that time plaintiff presented the same arguments 
relating to items properly awardable as costs. 

The cases cited in plaintiff's brief on this motion are 
either distinguishable or unopposed to the proposition that 
attorney fees are proper items of costs in certain extra- 
ordinary cases, 

Fleischer v. Paramount Pictures Corporation, 329 Е. 
9d 424 (CCA 2, 1964), in the excerpt quoted in plaintitf's 
brief (page 426 of 329 F. 2d) recognizes that attorney 
fees may be awarded in the exceptional case. 

Apple Growers Ass’n. v. Pelletti Fruit Co., 153 F.Supp. 
948, held that in exceptional cases the trial judge has 
discretion to award attorney fees as costs. 

Rolax v. Atl. Coast R. Line, 186 F. 2d 473, holds that 
attorney fees are not ordinarily items of assessment, but are 
more commonly so in equity actions. 

Warner v. Florida Bank & Trust Co., 160 F. 2d 766, in- 
volved trust remaindermen attempting to recover attorney 
fees as a matter of course in a ease in which they were 
litigatine their interests in the trust fund. The court 
merely stated that as a general rule adverse parties to 
litigation are required to pay their own attorney fees. The 
general rule is not disputed. Defendants strongly urge 
upon the court that the instant ease is au exceptional situa- 
tion which calls for the assessment of extraordinary costs. 

In re Joslyn, 224 F. 2d 223, was a bankruptey case in 
which costs were expressly governed by statute, and in 
Rosden v. Leuthold, 274 F. 2d 747, attorney fees were dis- 
allowed because the action was brought under the District 
of Columbia Code, which explicitly prohibited them. Like- 
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wise in Tabis v. Joy Musie, Ine., 204 F.Supp. 556, attorney 

fees were sought pursuant to statutory authority. 

Farmer v, Arabian American Oil Со, 379 U.S. 227, 13 
L.Ed. 2d 948 is distinguishable. It involves no claim of 
vexatious. oppressive, or bad faith conduct. It is an 
ordinary contract case involving questions of what is in- 
eluded in ordinary costs. However, it does set at rest the 
plaintiff's claim that before this court ean exercise its 
jurisdiction in determining costs the Clerk must first tax 
the eosts. 

Plaintiff also argues that this hearing is equivalent to 
un aetion for malieious prosecution and that plaintiff is 
therefore being deprived of a trial by jury. It is true that. 
many of the same elements as required in an action for 
malicious proseeution are essential to establish entitle- 
ment to an award of attorney fees. However, this does 
not automatically mean that plaintiff is being deprived of 
a right. The procedure for awarding of such items of 
costs is well established, and were plaintiff's argument 
to prevail, there would be no such thing as a motion for 
seeurity for eosts or for assessment of attorney fees and 
extraordinary costs, for in every such instance the party 
respondent would be able to assert that the proceedings 
were in fact an action for malicious prosecution and de- 
mand trial by jury. Such an argument is patently without 
merit, for even after a trial before a jury, in such a situa- 
tion, the trial judge alone must reach a decision as to the 
propriety of awarding attorney fees by considering all 
the faets which have been presented. 

Furthermore, on the facts of the present eases, this 
procedure is in accord with well-established principles. 
The motion was filed before plaintiff's first and second 
notions to dismiss, at a time when it was still expected 
that there would be a jury trial of these cases, at which 
proofs relied upon by defendants would presumably have 
developed. 

The jurisdiction of this court to conduct a hearing on 
the matter of assessment of costs is recognized in the 
order of the Sixth Cireuit Court of Appeals of April 9, 
1965, denying plaintiff's petition for writ of prohibition. 
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This court, of course, is bound to follow the governing law 
as set forth under the United States Code and the Federal 
Rules of Civil Procedure, as interpreted by decided case 
law. . 

Reviewing plaintiff's motion, the briefs of the respec- 
tive parties, all pleadings, all facts and cireumstances in 
these cases, all orders and opinions of the Sixth Circuit 
Court of Appeals and this court, all of which have been 
carefully and fully considered by me, the presiding judge, 
before whom oral arguments were presented this morning, 
I ean find no reason justifying a dismissal of defendants’ 
notion for assessment of extraordinary costs. 

Chief Judge W. Wallace Kent and Senior Judge Ray- 
mond W. Starr also reviewed and considered all matters 
in these cases prior to the oral arguments this morning, 
and they concur in this conclusion. 


Therefore, plaintiff’s motion to dismiss defendants’ mo- 
tion is hereby denied. 


Dated: April 19, 1965. 


(s) Noel P. Fox 
Distriet Judge 


We have read and concur in this opinion. 


(s) W. Wallaee Kent 
Chief Judge 


(s) Raymond W. Starr 
Senior Judge 
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APPENDIX B— RELATED DISTRICT 
COURT OPINIONS 


OPINION ON MOTION TO DISMISS 


UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 


DAN SMOOT, 
Plaintiff. 


vs. 


CIVIL ACTION NO. 4708 . 


THE LEAGUE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and 
FLORABELLE GROSVENOR, MARY FORCE, MARCOT POWER 
and SARA HARDY, jointly and severally, 

Dejendants. 


DAN SMOOT, 
Plaintiff, 


va. 


CIVIL ACTION NO. 4709 


LEACUE OF WOMEN VOTERS. GRAND TRAVERSE AREA OF 
MICHIGAN, ап association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, 
MARGOT POWER and MARY FORCE. jointly and severally, 

Dejendants. 


This suit was commenced in March of 1964, and because 
of the constitutional issues involved, every effort has been 
made to bring the case to an early trial. By order of the 
court, pretrial preparations were to have been completed 
by August 25, 1964. 

On October 2, 1964, after the court had set a trial date of 
October 14, and after counsel for defendants had gone to 
great expense in preparing for trial by enlisting as wit- 
nesses a number of individuals of national prominence, 
plaintiff moved to dismiss the case. Negotiations between 
counsel broke down when plaintiff refused to sign a state- 
ment of admission, apology and retraction, and plaintiff 
then submitted his motion to the discretion of the court. 

Rule 41(a)(2), Federal Rules of Civil Procedure, pro- 


lia 


vides for dismissal after service of an answer in a case 
only by order of the court. 

This matter is entirely within the discretion of the 
court. See 2B Barron & Holtzoff, Federal Practice and 
Procedure, $912, pp. 111-112. 

The Seventh Circuit сазе of Bolten v. General Motors, 
180 F. 2d 379, represented the lone example of the belief 
that the right to dismiss was absolute, the discretion of the 
court going only to the terms and conditions of dismissal. 

However, the Seventh Cireuit subsequently reversed 
itself in Grivas v. Parmelee Transportation Co., 207 F. 
2d 334, cert. denied 347 U.S. 913, 74 S.Ct. 477, 98 L.Ed. 
1069, where the court stated that the matter of dismissal 
is not a right, and the discretion of the court in a motion 
to dismiss goes both to whether or not the motion shall be 
granted, as well as to the terms and conditions. 


“Tt is never a pleasant task for a court of review 
to overrule a previous decision upon which litigants 
and the District Courts of the Circuit have a right to 
rely, but we have reached the conclusion that our 
interpretation as announced in the Bolten case was 
too broad and that this is the time to modify it. The 
unanimous view of other courts and textbook writers 
is that the allowanee of a motion to dismiss under 


Rule 41(a) (2) is not a matter of absolute right * * * *.? 
Id. at 336. 


See also Adney v. Mississippi Lime Со, 241 F. 2d 43. 

Finally, the reasoning in Churehward Int'l Steel Co. 
v. Carnegie Steel Co., 286 F. 158, is especially apropos. 
That was a patent case in which a motion to dismiss was 
denied. The Court said at Page 160: 


“Then, too, it seems that the publie has an interest 
in having the validity of a patent established where 
it ds seriously questioned, because what is embraced 
within the patent belongs to the public aud the patent 
itself is a grant by the public. The interest of the 
public appears to be greater in such controversies when 
they relate to manufactured products which are ex- 
tensively used. such as steel." (Emphasis supplied). 
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А fortiori, the interest of the publie in this case compels 
this court to a similar holding. To even attempt to say 
that publie interest in freedom of expression is less impor- 
tant than the publie interest in steel processes is a mis- 
conception of fundamental constitutionally protected rights. 

The exercise of judicial discretion in granting motions 
to dismiss is proper ‘‘unless the defendant would suffer 
some plain legal prejudiee other than the mere prospect 
of a second law suit." Cone v. West Virginia Pulp and 
Paper Co., 330 U.S. 212, 217, 67 S. Ct. 752, 91 L.Ed. 849. 

Familiarity with this ease shows indisputably that dis- 
missal at this stage would greatly prejudice defendants. 
They have been haled into court by a national figure, ac- 
cused of besmirching his name and professional reputa- 
tion, and made the subjeet of much publicity, since the 
eomplained of writiug is an integral part of the publie 
purpose for which defendants assert they are organized. 

Plaintiff elaims that he wishes only to vindieate his 
name (despite the fact that the suit was instituted for 
$1,000,000 in March of 1964, and has been desultorily 
prosecuted since then, neither of which is consistent with 
eagerness to cleanse one’s name of undesirable associa- 
tion), but ће circumstances of this сазе are such that de- 
fendants are now in the position equally of wishing to 
establish their good name. 

Defendants, as stated, have retained able counsel, who 
have pursued the matter extensively and diligently. ar- 
ranging for witnesses from Washington, D.C., New York, 
and Little Rock, Arkansas, to mention but a few — people 
of such importance that they have, defendants’ counsel 
asserts, rescheduled national commitments to be able to 
appear at this trial. It is doubtful that this array of 
witnesses could be again duplicated, which means that a 
dismissal at this stage clearly prejudices defendants. 

That such figures are willing to take part in this litiga- 
tion emphasizes the public concern for the issues which 
plaintiff has raised by his complaint. Plaintiff has re- 
fused to settle the case on the terms requested by defendants, 
which amounted to a complete exoneration of their activi- 
ties, and defendants now appear anxious to establish what 
plaintiff refuses to admit in settlement of the ease. 
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Plaintiff has challenged defendants to a day in court, 
and beeause of the nature of this case, plaintiff's refusal 
to settle, and defendants’ preparation, they are now en- 
titled to that day in court. 

The publie interest in this case is well defined, and in 
the сопсетп for that interest manifested in this court's 
written and oral opinions already entered in the case, I 
deny the motion to dismiss. 


Dated: October 18, 1964. 


Noel P. Fox, 
District Judge. 


I concur in the above opinion. 


Raymond W. Starr, 
Senior Judge. 


Certified as a true copy: 

Howard T. Ziel, Clerk, 

By: G. E. Laxink, 
Deputy Clerk. 


ОСТ. 13, 1964. 


LET s — — — — 
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OPINION ON MOTION FOR JURY TRIAL AND 
MOTION FOR SECURITY FOR COSTS 


, UNITED STATES OF AMERICA К 
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 





DAN SMOOT, 
Plaintiff, 
vs. CIVIL ACTION NO. 4708 
THE LEAGUE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an associution affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and i 
FLORABELLE GROSVENOR, MARY FORCE, MARGOT POWER 
and SARA HARDY, jointly and severally. 
Defendants, 





DAN SMOOT. 
Plaintiff. 


vs. 


CIVIL ACTION NO. 4709 


LEAGUE OF WOMEN VOTERS, GRAND TRAVERSE AREA OF 
MICHIGAN, an association affiliated. with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN. a Michigan corporation, 
MARGOT POWER and MARY FORCE, jointly and severally, 

Defendants. 


Counsel for plaintiff in this case has failed to properly 
ae opposing counsel of plaintiff's demand for jury 
rial. 

Failure to serve a demand in proper form and within 
the time specified constitutes a waiver of jury trial. Rule 
85, Federal Rules of Civil Procedure. See 2B Barron & 
Holtzoff, Federal Practice and Procedure, $879. P. 54, 
and cases cited. 

Furthermore, ‘‘the waiver is complete even though in- 
advertent and unintended, and regardless of explanation 
or excuse.” See Barron & Holtzoff, supra, P. 55. and 
cases cited. 

, However, Rule 39(b) does provide for relief in situa- 
tions of this sort at the discretion of the Court, upon mo- 
tion by the waiving party. 

Thus, in this ease the Court is presented with a com- 
plete waiver of the right to jury trial and it is absolutely 
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within the diseretion of the Court to grant or deuy the 
motion requesting trial by jury. 

The preponderance of authority is against granting such 
a motion in the absence of niisunderstanding, Hargreaves 
v. Roxy Theatre, 1 F.R.D. 537, honest mistake, Supplies 
Ine. v. Aetna Casualty and Surety Co., 18 F.R.D. 226, оға 
коой faith attempt to comply with the rules, Rogers v. 
Montgomery Ward & Co., 26 F.Supp. 707, or unfamiliarity 
with the rules, Universal Picture Corp. v. Marsh, 36 F.Supp. 
241. 

None of these is present here; this was simple inadver- 
tence on the part of counsel, which has been held to he in- 
sufficient for relief from waiver. Polak v. Koninklijke 
Luchtvaart Maatschappij N.V. KLM Royal Dutch Air- 
lines Holland. 19 F.R.D. 87 (D.C. N.Y. 1956), and Wilson 
& Co. v. Ward, 1 F.R.D. 691. 

Finally, long delay iu applying for relief from waiver 
of trial by jury has influenced courts in the exercise of 
their discretion. See Barron & Holtzoff, supra, P. 75, 
and cases cited. 

Despite this mass of authority which would support a 
holding to the contrary, this Court, acting solely in its 
diseretion, and fully aware of the lack of support in the 
authorities cited, feels that the plaintiff should have the 
privilege of a jury, in view of the nature of the constitu- 
tional issues to be decided in the ease, A jury composed 
of twelve members of the community at large should de- 
eide whether or not the comments at issue in this suit are 
of a libelous nature, not a single trial judge. 

T, therefore, exercise my discretion in favor of the plain- 
tiff and grant the motion for jury trial. 

This Court at this time grants defendants’ motion re- 
questing security for costs, and sets the amount at 815,000. 

If the proofs show, as defendants’ counsel claimed at 
the hearing on the motion, that this suit was instituted for 
a vexatious purpose and defendants have been inhibited 
from speaking out since the date of the filing of the com- 
plaint in this action, then defendants will not be put to 
the additional burden of going to a foreign state to collect 
this obligation. 
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If the proofs do not support this claim, the only loss 
to plaintiff will be the costs of the bond, or the interest 
on the cash amount for a short period of time, either of 
whieh would be offset many times by a recovery of auy 
magnitude. 

Under these circumstances, and for the further rea- 
son that it is desirable that all matters in this ease be 
finally resolved in this forum, I feel that the granting of 
this motion is well justified. 


Dated: October 6, 1964. 


(s) Noel P. Fox, А 
Distriet Judge. 
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OPINION 


UNITED STATES OF AMERICA 
ІХ THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF MICHIGAN, SOUTHERN DIVISION 


DAN SMOOT, 
Plaintiff, 
ve, CIVIL ACTION NO. 4708 


THE LEAGLE OF WOMEN VOTERS OF THE GRAND TRAVERSE 
AREA OF MICHIGAN, an association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, and 
FLORABELLE GROSVENOR, MARY FORCE, MARGOT POWER 
and SARA HARDY, jointly and severally, 

Defendants. 


DAN SMOOT. 
Plaintif, 
ч. CIVIL ACTION NO. 4709 


LEAGUE OF WOMEN VOTERS, GRAND TRAVERSE AREA OF 
MICHIGAN, un association affiliated with the LEAGUE OF 
WOMEN VOTERS OF MICHIGAN, a Michigan corporation, 
MARGOT POWER and MARY FORCE, jointly and severally, 

Defendants. 





This is a libel action brought by plaintiff, the featured 
commentator on a series of television programs dedicated 
to informing the public on topics of national concern, 
against defendant League, a non-profit organization, and 
some of its officers and members, devoted essentially to the 
same purposes. The subject matter of this action consists 
of material contained in the December 1963 Bu''etin of de- 
fendant League and in a letter of the same Gate to the 
editor of the local newspaper, each of which coztained al- 
legedly libelous remarks on plaintiff's preser-ation and 
the eontent of his program. 

At this time the Court is presented with :2е difficult 
task of setting a time for the trial of the ease, :n the face 
of burdens and obligations on the side of bo:h parties, 
which must be balanced in arriving at the decision. 





The action was commenced in March of 196+. claiming 
%500,000 damages. The Court issued an order «n May 18, 
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1964. directing the parties to complete all preparations for 
a pretrial eonferenee by August 25. 1964. On July 15, 1964, 
a hearing was held on objections to interrogatories, and 
on September 25, 1964, a hearing was held on defendants’ 
motion for security for costs and to deny a jury trial be- 
cause of failure to give notice of the demand therefor. Im- 
mediately following these matters, the pretrial was con- 
ducted, at which plaintiff's counsel notified the Court for 
the first time of arrangements for a vacation commencing 
in mid-October and terminating in late November. At the 
same time. he suggested to the Court that the case be tried 
some time after January 1, 1965. : 

The dominating concern for defendants in this matter 
is the effect which this action has on their exercise of free- 
dom of speech. The pendeney of this suit effectively stills 
the voice of the defendant League of Women Voters and 
its individual members. and this quite conceivably pre- 
venis the free interchange of ideas in the publie market- 
place. Not only is the Traverse City Branch of the League 
silenced pro tempore, but branches of the League all over 
the country will doubtless proceed haltingly in speaking 
out on politieal thories advanced by those of differing 
political persuasions. not to mention all those who are 
opposed to Mr. Smoot and his particular philosophy of 
government. The fact that this may or may not be oc- 
casioned unintentionally is of no import, for the practical 
result is that he and those of like mind are free to continue 
speaking out. while those opposed to that line of thought 
are not so at liberty until the question of libel here pre- 
sented is settled. 

The dangers inherent in this situation have long been 
recognized by the courts in this land. In the case of City 
of Chicago v. Tribune Co., 307 Ill. 595, 607, 129 Х.Е. 86, 
90 (1923) it was said: 


‘While in the early history of the struggle for 
freedom of speech the restrictions were enforced by 
criminal prosecutions, it is clear that a civil action 


is as great, if not a greater, restriction than a criminal 
prosecution.”’ 
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In the recent and widely publicized case of New York 
Times Co. v. Sullivan, 376 U.S. 254, 11 L. Ed. 2d 686, at- 
tention was once more focused on the commitment of the 
eourts to the protection of the right to freedom of expres- 
sion, no matter what form the suppression assumes. It is 
noteworthy that at Page 269, 11 L. Ed. 2d, at 700, the Court 
said: 


s... [L]ibel can claim no talismanie immunity 
from constitutional limitations. It must be measured 
by standards that satisfy the First Amendment." 


And in diseussing the effect of libel actions in this area 
the Court said at Page 278, 11 L. Ed. 2d, at 705: 


‘Whether or not a newspaper сап survive а suc- 
cession of such judgments, the pall of fear and timidity 
imposed upon those who would give voice to public 
criticism is an atmosphere in which the First Amend- 
ment freedoms cannot survive." (0? 


Thus. this problem must be considered ''against the 
background of a profound national commitment to the 
principle that debate on publie issues should be uninhibited, 
robust, and wide-open, . . ." New York Times Co. v. Sul- 
livan, supra, at 270, 11 L. Ed. 2d. at 701. 

In the mind of this Court, the case before it presents а 
striking example of the importance of this freedom and 
calls into play the very essence of the underlying reasons 
supporting it. Both parties here believe that they are dis- 
seminating the political opinion so essential to a fune- 
tional democracy. The need for such uninhibited oppor- 
tunity of conflicting opinion has been given expression 
since the debates which led to the creation of our Federal 
Constitution. 


“Let it be recollected, lastly, that the right of elect- 
ing the members of the government constitutes more 


—— a —— — — —— — —— —— — —— —— 

(1) [t is worth noting at this point that the judgment in the state court in the Times 
case was $500,000, the same amount requested іп the complaint in this action. 
How much more telling is the above quote in light uf the fact that Шеге we have not 
а prosperous newspaper corporation, but rather an impecunious organization which 
could not survive one, never mind a "succession of such judgments.” 
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particularly the essence of a free and responsible gov- 
ernment. The value and efficacy of this right depends 
on the knowledge of the comparative merits and de- 
ierits of the candidates for publie trust. and on the 
equal freedom, consequently, of examining and dis- 
cussing these merits and demerits of the candidates 
respectively." Madison's Report on the Virginia Res- 
olutions, Elliot's Debates. Vol. IV. 585. (Emphasis 
supplied). 


The language quoted in the concurring opinion of Mr. 
Justice Goldberg in New York Times Co. v. Sullivan. supra. 
1х a contemporary account to the same effect. 376 U.S. 
254. 207, at 302.11 L.Ed. 24 656, 718. at 721: 


*" "[O]ue main function of the First Amendment 
is to ensure ample opportunity for the people to deter- 
mine and resolve publie issues. Where public matters 
are involved. the doubts should be resolved in favor 
of freedom of expression rather than against it." 
Douglas. the Right of the People (1958), p. 417. 


The extent to which this need is given deference ік shown 
hy the following: 


"It is of the utmost consequence that the people 
should diseuss the character and qualifications of 
candidates for their suffrages. The importance to 
the state and to society of such discussions i- so vast. 
aud the advantages derived are so great. that ther 
more than counterbalance the inconvenience of private 
persons whose conduct may be involved..." Coleman 
v. MacLennan, 78 Wan. 711, at 724. 98 P. 281. at 286 
(1908). 


Arrayed against these compelling reasons for an early 
trial, made more so by the approaching national elections 
and the need for an informed electorate, is the inconvenience 
which will be caused to plaintiff's counsel by forestalline 
a long-planned vacation. : l 

While it is the custom of the courts to accommodate 
attorneys at every opportunity in matters of this kind. as 
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indeed the Court has done on several occasions in this 
very ease, the faets before me regrettably do not admit 
of such an accommodation. 

Plaintiff's counsel indicates that he had no notion that 
the ease would be placed in the docket so quickly. How- 
ever, an examination of the transeript of the hearing on 
July 15 clearly reveals that this Court indieated to both 
counsel that its docket contained a number of open dates 
and that it was eager to get this case into a trial posture 
ах soon as possible. 

Despite this, and despite the order of this Court that 
the parties be prepared for pretrial by August 25. the 
case being subject to call at any time subsequent to pre- 
trial, the first notice to this Court of a rather extended 
acation was given at pretrial. Considered in this light, 
plaintiff's counsel had a duty at the time of the July 15, 
hearing to give notice to the Court of his plans, and failure 
to do so now bars objection on that ground. 

Even absent these clear evidences of intent to move the 
case on at any early date, the subject matter itself pro- 
vides reason enough for this decision. The convenience 
of attorneys is always subjeet to their role as representa- 
tives of the individuals whose rights are at issue. In the 
instant ease, where the determination of those rights in- 
volves a question of such paramount importance as frec- 
dom of expression, and where its exercise is effectively 
stifled until the outcome of the suit, this Court reluctantly 
denies the request to postpone the trial date, and hereby 
orders that this ease come on for trial on October 14. 1964. 

While there is a quantity of exhibits to be examined by 
the plaintiff, this should not present too great a burden, 
since it must be presumed that any commentator who speaks 
with authority, as Mr. Smoot does, has already investi- 
gated his topics somewhat thoroughly, and should he able 
to give able assistance to his counsel on these exhibits. 

For the reasons stated, I am issuing an order for trial 
pursuant to and concurrent with this opinion. 


Dated; September 28, 1964. 


(s) Noel P. Fox, 
District Judge. 
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APPENDIX C — CONSTITUTIONAL PRO- 


VISION. STATUTE. AND RULES INVOLVED 


Constitutional Provision Involved 


United States Constitution, Amendment I: 


**Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to as- 
senible, and to petition the Government for a redress 
of grievances.” 


Statute Involved 


28 U.S.C., Section 1920, 62 Stat. 955: 


“А judge or clerk of any court of the United 
States may tax as costs the following: 


(1) Fees of the clerk and marshal; 


(2) Fees of the court reporter for all or any part 
of the stenographie transcript necessarily ob- 
tained for use in the case; 


(3) Fees and disbursements for printing and wit- 
nesses; 


(4) Fees for exemplification and copies of papers 
necessarily obtained for use in the case: 


(5) Docket fees under section 1923 of this Title. 


“А bill of costs shall be filed in the case and, upon 
allowanee, included in the judgment or decree." 
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Rules Involved 


Federal Rules of Civil Procedure, Rule 41(a): 


**(1) Subject to the provisions of Rule 23(c), 
of Rule 66, and of any statute of the United States, an 
aetion may be dismissed by the plaintiff without order 
of court (i) by filing a notice of dismissal at any time 
before service by the adverse party of an answer or of 
a motion for summary judgment, whichever first oc- 
eurs, or (ii) by filing a stipulation of dismissal signed 
by all parties who have appeared in the action. Un- 
less otherwise stated in the notice of dismissal or 
stipulation, the dismissal is without prejudice, except 
that a notice of dismissal operates as an adjudication 
upon the merits when filed by a plaintiff who has 
once dismissed in any court of the United States or of 
any state an action based on or including the same 
claim. 

(2) Except as provided in paragraph (1) of 
this subdivision of this rule, an action shall not bo dis- 
missed at the plaintiff's instance save upon order of 
the court and upon such terms and conditions as the 
eourt deems proper. If a counterclaim has been plead- 
ed by a defendant prior to the serviee upon him of 
the plaintiff's motion to dismiss, the action shall not 
be dismissed against the defendant's objection unless 
the counterclaim ean remain pending for independent 
adjudication by the court. Unless otherwise specified 
in the order, a dismissal under this paragraph is with- 
out prejudice.” 


Federal Rules of Civil Procedure, Rule 54(d): 


“(4) Except when express provision therefor 
is made either in a statute of the United States or in 
these rules, eosts shall be allowed as of course to the 
prevailing party unless the court otherwise directs; 
but costs against the United States, its officers, and 
agencies shall be imposed only to the extent permitted 
by law. Costs may be taxed by the clerk on one day's 
notice. On motion served within 5 days thereafter, 
the action of the clerk may be reviewed by the court." 
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GEORGE 5. NORCROSS 
inn -13960 


Mrs. Barbara Morris 

National Association for the 
Advancement of Colored People 

20 West 40th Street 

New York, New York 10018 


Re: Smoot v. League of Women Voters, et al. 


Dear Barbara: 


Since I last corresponded with you in July, the 
Smoot v. League of Women Voters case was argued in the Court 
of Appeals for the Sixth Circuit. The Court of Appeals ruled 
against us, in effect ruling that a district judge does not, 
in a proper case, have the discretionary power to assess 
counsel fees and expenses as costs against a party who was 
found to have brought a libel action in bad faith, vexatiously 
and for an oppressive purpose. 


We are now seeking a final review of this question 
before the United States Supreme Court, having filed a peti- 
tion for certiorari on February 28. I am enclosing a copy 
of the petition for your information. 


Imust reiterate that we and the League appreciate 
the assistance which you gave us and your interest in the case. 
Ме do anticipate a successful outcome іп the long run, and I 
will continue to keep you advised. 


sihderely, 


es | 


Lewis A. Engman 
vn 
Enc. 





